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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHWESTERN DIVISION

PATRICIA HOOD, et al., )
Plaintiffs, g

VS. g Case No. 3:14-cv-05012-MDH
GILSTER-MARY LEE CORPORATION, g
Defendant. g
ORDER

Before the Court is Defendant Gilstdiary Lee’s Motion to Dismiss (DodJo. 18) and
Plaintiffs Motion to Remand, or, in the Alternative, Stay Proceedings. (Boc23). On July
8, 2014, after a telephone conference on the pending motions, the gtante¢d Plaintiffs’
Motion to Stay allowing the parties to conduct limited discovery to determine whether a
jurisdictional exception under 28 U.S.@. 1332(d) applies to this case.Following the
completion of the 90 day stay, the parties have now filed supplemental suggestiguzoirt f
their positions on the Motion to Remand. As a resiéMotion to Remand and the Motion to
Dismisshave been fully briefednd are ripe for review

BACKGROUND

Plaintiffs originally filed this suit in Jasper County, Missouri on behalf ah#edves and
all others similarly situated alleging they are former or current employeesfesfdant Gilster

Mary Lee which owns and operates a microwave popcorn packaging plant in Jasgeyrii

! Also pending is DefendastMotion for Leave toFile Surreply Suggestions in Opposition to
Plaintiff's Motion to Remand. (Doc. No. 45). The Court hereby grants the Motion for leave to
file its surreplyandhereby deems the surreply filed. The Court further stiategiewed
Defendant’s surreply (Doc. No. 45-1) in ruling on the pending motion.
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Plaintiffs claim they suffer from lung impairment and/or suffer from lung impaitrtteat has

not yet fully manifested resulting from exposure to natural and artificial btlteoring
products, compounds and ingredients, inglgdout not limited to diacetyl. Plaintiffs specify the
purportedclass to include all persons who, prior to January 1, 2008, worked for a period of one
(1) year or more at the Gilstdtary Lee plant in Jasper, Missouri.

Plaintiffs petition alleges clans for premises liability, negligence, fraudulent
concealment, prima facie tort, and medical monitoring, and seeks to recover coorgensat
damagedo establish a medical monitoring program, establishment of a trust fund to pay claims
for medical monitoringan injunction for medical monitoring and costs and attorney fees.

Former defendants Sigr#ddrich and International Flavors & Fragrances, who have
subsequentlypeen dismissed, removed the case based on provisions of the Class Action Fairness
Act (“CAFA”), 28 U.S.C. § 1332, 1441(a)-(b), and 1453.

DISCUSSION

“In every federal case the court must be satisfied that it has jurisdictice Ietiarns to
the merits of other legal gmments.” Carlson v. Arrowhead Concrete Works, In445 F.3d
1046, 10508th Cir. 2006). Plaintiffs motion for remand challenges the Court’s jurisdiction;
therefore, the Court must address that issue fiBge Warner v. Chase Home Fin. LIS30 F.
App'x 614, 615(8th Cir. 2013)

This case wasriginally removed to federal court under CAFAAFA grantsa district
court jurisdiction over class actions in which (1) the class consists of more than onedhundr
members; (2) the amount in controversy in the aggregate exceeds $5 million, ande(33 the

diversity of citizenstp between any member of the class and any defenczed28 U.S.C. §

% The only remaining defendant is Gilstdary Lee.
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1332(d)2)(A) and§ 1332(d)(5)(B);Elsea v. Jackson County, Misso2)10 WL 4386538 *1
(October 28, 2010). The party seeking to remove the case to federal courhbdausden of
edablishing federal jurisdiction under CAFAd., citing Westerfeld v. Independent Processing,
LLC., 621 F.3d 819(8" Cir. Sept. 20, 2010)Here, the parties have indicated the elements for
establishing removal under CAFA were met for purposes of the initial removal.

Plaintiffs now seek to remand the case to Jasper County, Mo under an exception to
CAFA. Thereforethe first issue before the Court is whether an exception to removal under
CAFA exists. ce the initial jurisdiction requirements have been met by the party seeking
removal, the burdethenshifts to the party seeking remand to establish that one dCAlR&
excepions applies.ld., see,28 U.S.C. § 1332(d).

28 U.S.C. § 1332 provides two exceptions that would allow a case to be remanded
to state court.First, under 28 U.S.C. § 1332(d)(3) “a district caunaty,in the interests of
justice and looking at the totality of the circumstances, decline to exercis#iguois
under paragraph (2) over a class action in which greater thathiocchéut less than two
thirds of the members of all proposed plaintiff classes in the aggregate and taey/ prim
defendants are citizens of the State in which the action was originallybBleeldd on
consideration of-

(A)  whether the claims asserted involve matters of national or
interstate interest;

(B)  whether the claims asted will be governed by laws of the State
in which the action was originally filed or by the laws of other
States;

(C)  whether the class action has been pleaded in a manner that seeks to
avoid Federal jurisdiction;

(D)  whether the action was brought anforum with a distinct nexus
with the class members, the alleged harm, or the defendant;



(E)  whether the number of citizens of the State in which the action was
originally filed in all proposed plaintiff classes in the aggregrate is
substantially largethan the number of citizens from any other
State, and the citizenship of the other members of the proposed
class is dispersed among a substantial number of States; and

(F)  whether, during the-8ear period preceding the filing of that class
action, 1 @ more other class actismsserting the same or similar
claims on behalf of the same or other persons have been filed.”
(emphasis added).

Under 28 U.S.C. 8§ 1332(d)(4) a district cosinall decline to exercise jurisdiction
under paragraph (2) —
A) () over a class action in whieh

() greater than twahirds of the members of all proposed
plaintiff classes in the aggregate are citizens of the State in
which the action was originally filed,;

(1 a least 1 defendant is a defendant

(@aa) from whom significant relief is sought by
members of the plaintiff class;

(bb) whose alleged conduct forms a significant
basis for the claims asserted by the proposed
plaintiff class; and

(cc) who is a citizen of the State in which the
action was originally filed; and

(i principal injuries resultinfrom the alleged conduct or any
related conduct of each defendant were incurréidein
State in which the action was originally filexhd

(i) during the 3year period preceding the filing of that
class action, no other class action has been filed
asserting the same or similar factual allegations
against any of the defendants on behalf of the same
or other persons; or



(B) two-thirds or more of the members of all proposed plaintiff classes
in the aggregate, and the primary defendants, are citizens of the
State in which the action was originally file¢emphasis added).

The plaintiff bears the burden of showing theat exception under CAFA applies.
Tonnies v. Southland Imports, In€009 WL 3172565 *2 (E.D. Mo. Sept. 29, 2009), citing
Wilkinson v. Shackelford78 F.3d 957, 963 {(BCir. 2007). Plaintiffs have moved the Court to
remand this case pursuaat28 U.S.C. 81332(d)(4).

As previously stated,nder28 U.S.C. §1332(d)(4plaintiffs havethe burden of proving
the citizenship requirements for remahdd., citing Hart v. Fedex Ground Package System,
Inc., 457 F.3d 675 (“7 Cir. 2006). Here, theparties agree that approximately 41% of potential
class members have confirmed Missouri citizenskipwever,Plaintiffs argue they have further
established that over twhirds of the potential classiembersare Missouri citizenswvhile
Defendants arguel&ntiffs have failed to establish citizenship of any additional class members
beyond the 41 percent.

Courts “generally presume that the State of residency is the State of cifiZensh
Tonnies v. Southland Imports, In2009 WL 3172565 * 3 (E.D. Mo. 2009), citin§fate Farm
Mut. Auto Ins. Co. v. Dyerl9 F.3d 514, 520 (fbCir. 1994); and Fort Knox Transit v.
Humphrey,151 F.2d 602 (B Cir. 1945).  Further, courts have relied on geographic limitations
in a class definition to form conclusions abthe likely make up of a class and the decisions are
aided by the “wellestablished maxim that residence is prima facie proof of citizenshijséa
v. Jackson County, M@010 WL 4386538 *4 (W.D. Mo. 2010)(stating “in this case, common

sense and logic entitle the Court to conclude the vast majority of Missouri reqaibatsver

% The twothirds citizenship requirement is the only istiue parties have presented to Gmurt
in their briefs It appears thparties agree the other requirements of this exception have been
met.



the definition of ‘residents’) who meet the remaining requirements to be in trearkaslso
Missouri citizens.”). InElsea, the Court stated while the Court amot find a specific
percentageof the classvas Missouri citizenst did find the vast majorityof them weré. Id.
(emphasis added

Other Court have also held that last known askle create r@buttable presumption that
those individuals are Missouri citizens for purposes of the home state excepd@Randall v.
Evamor, Inc.,2010 WL 1727977, at *2 (E.D. Mo. Apr. 29, 201@)ting, Tonnies,2009 WL
3172565, at *3*4 (lastknown addresses, as evidence of state of residence, establish
presumption of same state of citizenshiplover v. Sunset Auto C&009 WL 2757050, at *3
(E.D.M0.2009);Redd v. Suntrup Hyundai, In@€D09 WL 2568054, at *34 (E.D.Mo. 2009).
Courts haveagreed that if glaintiff providesevidence of residendbat issufficient to establish
Missouri citizenkip, and therefore can provide the basis for remand under the excdgtion.

First, Plaintiffs have provided the Court with evidence ttetre are forty (40) current
employees who would fulfill the proposed class definition of having worked more thaname ye
at the Jasper County plant before January 1, 2008. Plaintiffs contend that all forty of those
employees are residents of Missouri. Hoere Defendant stase8 of those employees are not
United Statesitizens. Thereforg with regard to current employees it is undisputed that 37 of the
40, or 92.5% of the current employeeso are potential class membexse Missouri citizens.

In addition,Defendant produced a list of former employees that fulfill the proposed class
definition of having worked more than a year at the Jasper plant before January 1, 2008.

Plaintiffs contend of the 246 individuals oretiormer employedist, all but 11 have last known



addresses in Missouti. Here, again based on last known addresses of the potential class
members235 outof 246individuals or 95.5%, of the former emplogg are Missouri residents.
Defendant argues thaot only are the last known address records outdatedlso that there is

no confirmation that the employeaeU.S. citizens. Defendamexplicablyprovides no reason

as to why it cannot confirm or deny whether over half of its former employeé&s Swreitizens
Nonethelss, Plaintiffs have taken furtlmesteps to identifyMissouri citizenship from the list
provided by Defendant. In their attempt to obtain this information ¢bajirmed by affidavit a
sampling of individuals who still reside in Missouais well as a fewvho do not. Plaintiffs
obtained 95 confirmed affidavits from former employees still residing in dviss In
comparison, Plaintiffs only received 7 affidavits confirming individuals no lomgsided in
Missouri. While there are 126 formerHgmployed mdividuals with last known addresses in
Missouri who did not return an affidavit, the Court finds the evidence provided to the Court
meets the burden of establishing it is more likely than notabeat twathirds of the potential
class members are Missoaitizens.

Finally, Plaintiffs also subpoenaed records from the temporary employagenties who
provided employees to Defendant. One of those lists shows 58 of the 61 individuals identified
have last known Missouri addresses. Plaintiffs have confirmed the current rgsidgmt3 of
these individuals. Plaintiffs have also confirmed potential class memberspfror litigation
against this Defendant. Out of approximately 25 individuals who may qualify asnotasbes,
Plaintiffs were able to confirm 9 are Missouri residents. The remainingdaodis simply have

not responded.

* The 11 who are not Missouri residents are disbursed among Arkansas, Kansas, Nogth Dakot
Oklahoma and Utah.
® Plaintiffs also learned that seven former employees who were Missoudnesate deceased.
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Defendantstrenuouslyargues that last known address information should not be used to
determine citizenshipDefendant repeatedly urgdsetCourt to disregard the opinions from the
Eastern and Western Districts of Missouri, stating they are unpublished, daveiitticized by
other cours and have not been followed elsewhere. Defendant fuetgres“the Eastern
District of Missouri case are wrongfully decided.” While the Court acknowledges Defendant’s
position that it does not agree with the district courts of Missouri, Defefalnto provide any
binding precedent to contradict these holding&ather, Defendant citessses from tk district
courts of Pennsylvania, Oklahoma, IllispNew JerseyLouisianaand Kentucky.

Defendantdoesreference dew appellate decisions its brief In Evans v. Walter
Industries, Inc.,449 F.3d 1159, 1164 (T1Cir. 2006), the Eleventh Circuit found that the
plaintiff has the burden of proof to remand a case under a CAFA exception. It furthéneneld
plaintiffs’ attorney’s submission of her own affidavit to provide the evidence of th¢hivas
requirement under CAFA wassufficient. 1d. at 1166. The Court noted, the affidavit “tells us
nothing about how she selected the 10,118 people who were considered ‘potential plaintiffs.”
Id. Further, the class was defined as “extremely broad” extending over-yaBperiod and
there was no evidendeefore the Court as to whether plaintiffs counsel made any effort to
estimate the number of people who no longer live in Alabdcha.The Court held plaintiffs had
not met their burden and did not remand under the CAFA excepton.

The Seventh Circuit did not allow remand under the CAFA exception when plaintiffs did
not submit any evidence about citizenshiip.re Sprint Nextel Corp593 F.3d 669, 67874 (7th
Cir. 2010). The Seventh Circuit reversed thstrict court’s finding thathe clas definition
itself, individuals with Kansas cell phone numbers and mailing addresses, made it more likely

than not twethirds of the potential class members would be Kansas citizensThe Seventh



Circuit statel “a court may not draw conclusions abdle citizenship of class members based
on things like their phone numbers and mailing addressik.’at 674. However, irSprint
Plaintiffs provided naevidenceof citizenship. More importantly, the case involved cell phone
information and the courtoted, out of state companies may purchase text messaging for Kansas
cell phones used by local employees, receive a bill at a local address but tileexidence as
to where the citizenship of the potential class members may é&xkist

Finally, the FifthCircuit also stated a CAFA exception did not apply when plaintiffs
“‘made no effort to provide citizenship data” and merely stated “plaintéfieeve that the
majority of this class” would meet the requiremenBeston v. Tenet Healthsystéviemorial
Medical Center, Inc.485 F.3d 793, 798 {5Cir. 2007). Further, the"Circuit stated, plaintiffs
“ask this court to presume, despite the forced mass relocation of ORaaBsh citizens after
Hurrican Katrina, that the patients’ primary billing address listed in the medicalrds
accurately reflect their domicile at the time of the filing of this actioll’ at 799. The Fifth
Circuit held “the medical records alone cannot form an adequate basis” thttiraigoof the
proposed @ss menbers arecitizens of Louisianald. at803.

Here, this Court is presented with a much different fact scettaitall the casesited
by Defendant The potential classiembers in this case airedividuals who worked in a local
factory in Missouri. The potential class is not overly broad in time or location, does not involve
a catastrophic circumstance like Hurricane Katrina, and has been supported bydsothtiah
provided by Defendant anBlaintiffS confirmation of a representative sampbased onast
known addresses and potential class membdrsthis casePlaintiffs have not only provided
lastknown addresses, they have also confirmed by affigayercentage ahat list are still

residing in Missouri. The Court finds it would be impossillt this stage for Plaintiffs to



confirm the citizenship of each potential class members. Howdneegvidencerovided does
establishit is more likely than not that greater than tthrds of the potential clagsembersare
Missouri citizens.

Therefore, #@ier considering the evidence before the court,Goert finds that it isnore
likely than notthat more than twohirds of the plaintiffs are citizens of Missouri. As the Court
stated inElsea,the court is allowed to rely on common sense and logic and numerous decisions
establish that residence is prima facie proof of citizenslifsea,2010 WL 4386538 * 4 (W.D.
Mo. 2010)°

CONCLUSION

For these reasons:

IT IS HEREBY ORDERED that Plaintiffs’ Motion to Remand (Doc. 23) is
GRANTED.

IT ISFURTHER ORDERED that Defendant’s Motion to Dismiss (Doc. 18)denied
asMOOQOT.

IT IS FINALLY ORDERED that this cause of action, in its entirety, is hereby

REMANDED to the Circuit Court of Jasper County, Missouri.

® Assuming arguendo that the citizenship requirements for remand under 18 U.S.C. § 1332(d)(4)
have not been established, this Court would be inclined to decline jurisdiction under 28 U.S.C. 8
1332(d)(3). A couriay, in the interest of justice, decline to exercise jurisdiction if more than
one-third and less than twibirds of the class and the primary defendant are citizens of the state
where the petition was filed. SEésea,2010 WL 4386538 * 4 (W.D. Mo. 2010Kere, the

claims asserted by Plaintiffs do not involve matters of national or interstatesintbeeclaims

will be governed by the laws of Missouri and do not appear to be pled to avoid federal
jurisdiction. Further, the action was brought in a forum with a distinct nexus with $ise cla
members and the alleged harm. Finally, the number of citizens of Missouri whHzemay

potential class members appears to be substantially larger than the ntioimszres from any

other State. Se&8 U.S.C. § 1332(d)(3). The Court notes Defendant argues that this exception
would not applyto the facts in this case.oever, for purposes of this Order the Court will not
analyze each element of this exceptisnthas ordered remand under 18 U.S.C. § 1332(d)(4).
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IT ISSO ORDERED.

DATED: January26, 2015

/s/ Douglas Harpool

DOUGLASHARPOOL
UNITED STATESDISTRICT JUDGE
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