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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHWESTERN DIVISION
EDIE HOUSEL,
Plaintiff,

V. CaseNo. 3:14-cv-05084-MDH

— e N N

HD DEVELOPMENT OF MARYLAND, INC., )
and HOME DEPOT U.S.A., INC.,

)
)
Defendants. )
ORDER
Before the Court is Defendants’ Motion fBeummary Judgment (Doc. 42). Upon careful
review of the issues raised aatguments provided, the Court hereBRANTS Defendants’
motion and enters judgment invta of Defendants and against RI&f on all remaining claims.
. BACKGROUND
Plaintiff commenced the present action state court seeking compensation for the
alleged wrongful death of her family membevko perished in the Joplin tornado of May 22,
2011. The petition alleges thatRitiff's husband and two minarhildren sought refuge inside
the Joplin Home Depot store and that “Plaintitfecedents were directed to the training room in
the back of the building . . . but before theyuld reach the area, the large unsupported wall
panels collapsed on top of them” and “Plaintiffiecedents were killed as a result of injuries
sustained during the tornado.Plaintiff brought the action agat Home Depot U.S.A., Inc.
d/b/a Home Depot and HD Development of Mamglainc. (colletively, “Home Deot”) as the

alleged owner/operator of the Joplin Home Depot stord against Casco Diversified

Corporation (“Casco”) as theleged architect/builder of thioplin Home Depot store.
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Home Depot removed the case to federatrdit court on the basis of diversity
jurisdiction and fraudulenjoinder. Home Depot arguedathin-state defendant Casco was
fraudulently joined because Plaintiff's claimsaagst Casco were barred as a matter of law by
Missouri’'s ten-year statute ofpese for tort actions against aitelets and builders arising from
defective improvements to real propertysee generallyMo. Rev. Stat. § 516.097 (ten-year
statute of repose for tort actions against aechst, engineers, or builders arising from alleged
defective improvements to real property). To@eurt agreed and dismissed Plaintiff's claims
against Casco.

Home Depot's summary judgment motiorow argues that summary judgment is
appropriate because: (1) the Act of God defartieves Home Depot of liability, (2) Home
Depot is not liable for the acts of CASCO and Home Depot had no knowledge of any of the
alleged defects in its building, )(&ere is insufficienhevidence to allow aeasonable fact-finder
to conclude that any act or omission on the pAHome Depot was a proximate cause of the
decedents’ deaths, (4) there is insufficient evidence beyond mere surmise or conjecture to show
that decedents would have esedjhe harm caused by the tatoa Plaintiff counters that the
Act of God defense does not apply where theeenggligent actor and, here, Home Depot was a
negligent actor because Home Depot “breadhispduty of care in designing and constructing
the Joplin Home Depot building” becausehét building failed to meet minimum design
standards and Defendants failed to inspect tloé structure’s welds.” Plaintiff argues Home
Depot’s negligence caused the decedents’ déattesuse the building “fieid prematurely during
the tornado at the exact loaati of design weakness and missingpiections” and “[i]f the roof
diaphragm and walls had lasted longer, Rusty and the children would have had time to get to a

survivable area.”



After Defendant’s motion was fully briefed, the Court allowed an additional period of
discovery. The Court held oratguments on the motion and gaklie parties an opportunity to
submit post-hearing briefs. The issues aoav fully briefed and Defendants’ motion for
summary judgment is ripe for review.

IIl. STANDARD

Summary judgment is proper ete, viewing the evidence in the light most favorable to
the non-moving party, there are no genuine isxafesaterial fact ad the moving party is
entitled to judgment as a matterlafv. Fed. R. Civ. P. 56(alReich v. ConAgra, Inc987 F.2d
1357, 1359 (8th Cir. 1993). “Where there is nepdie of material fact and reasonable fact
finders could not find in favor of the nonmovimarty, summary judgment is appropriate.”
Quinn v. St. Louis County53 F.3d 745, 750 (8th Cir. 2011). Initially, the moving party bears
the burden of demonstrating the absenca gknuine issue of material facCelotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). If the movant reaée initial step, the burden shifts to the
nonmoving party to “set forth spéici facts showing that there is a genuine issue for trial.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). To satisfy this burden, the
nonmoving party must “do more than simply shthere is some metaphgal doubt as to the
material facts.”Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986).

[ll. DISCUSSION

Defendants’ motion for summary judgmentnsi on two disputed issues: (1) whether
there is sufficient evidence to show that i Depot breached a legal duty owed to the
decedents, and (2) whether there is sufficierdence to show that any breach by Home Depot

caused the decedents’ dedthslpon review of the eviden@nd arguments provided, the Court

! As discussed by the parties, the Act of God defense does not apply where the resulting harm is in some part
attributable to the defendanBee generally Kennedy v. Union Electric Co. of Miss@88 Mo. 504, 216 S.W.2d
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finds Plaintiff failed to present sufficient evidento allow a reasonable fact-finder to conclude
that Home Depot breached a duty that caused the decedents’ deaths.
A. Undisputed Material Facts
Background of the Joplin Tornado

On Sunday, May 22, 2011, a catastrophic migtgex EF-5 tornado with maximum
winds speeds over 200 miles pewuhatruck Joplin, Missouri.The tornado reached a width of
nearly three-fourths of a mile during its 22-milétlptghrough the southern part of the city. The
Joplin tornado resulted in 161tédities, injured more thaid,150 others, caused catastrophic
damage to more than 8,000 homes, 500 commeyglerties, and 18,00@hicles, and caused
nearly $3 billion in damage. The Joplin tornddaconsidered the deadliest tornado to hit the
United States since 1947, it is ranked seveamtiong the deadliest tornadoes in United States
history, and it is considerete single costliest tornadio United States histor.

According to an article in the Natural HadarObserver, “[o]ne unique aspect of the
Joplin tornado was the broad range of buildingtemys it affected.” The article explained that

“[w]hile most buildings damaged by tornadoase typically low-rise, marginally or non-

756, 763 (Mo.banc 1948) (“When the result in part isibabte to the participation of man, either through active
intervention or neglect or failure to act, ‘the whole occurrence is thereby humanized, as it deemared from

the operation of the rules applicable to the acts of God&®; e.g.Robinson v. Missouri State Highway & Transp.
Comm'n 24 S.W.3d 67, 80 (Mo. Ct. App. 2000) (“As such, the fact that the rainstorm on September 22, 1993, was
an act of God did not relieve the respondents of their liability for any acts of negligence on their part in constructing
and maintaining their levees.”). Here, Plaintiff argues Alet of God defense does not apply because Defendants
failed to exercise due care prior to the tornado and because Defendaats/aections concurred with the Act of

God to cause Plaintiff's injuries. Thus, the Court mdistide whether sufficient evidence supports Plaintiff's
argument that Home Depot failed toeesise reasonable care and its conduct was a cause of Plaintiff's injuries.

2 As a point of comparison, about 95% of all tornadoghénUnited States are below EF-3 intensity and only about
0.1% of all tornadoes in the United States achieve EF-5 status. The Joplin tornado was the first EF-5 tornado to
touch down in Missouri since May 20, 1957 and it was only the second EF-5 tornado in Missouri recordkeeping
history. According to the National Oceanic and Atmospheric Administration (“NOAA”), “2011 was analigusu

active and deadly year for t@toes across the U.S. . . . more than ahgrotear on record except for 2004” and

May of 2011 “was the deadliest May since 1933.” paré completed by FEMA's Mitigation Assessment Team
(MAT) following the tornado explained that “the May 2@plin, MO, tornado was anadisted occurrence on a day
forecasted by the SPC as having only a moderate nistofioado activity” and “[tlheatmospheric conditions and
thunderstorm dynamics rapidly evolved during the afternoon hours to produce a complex interaction of
circumstances leading tbe Joplin, MO tornado.”
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engineered buildings like manufactured hontles,Joplin tornado damaged non-engineered and
engineered buildings alike.” Both the Natural Hazards Observer article and a FEMA Mitigation
Assessment Team (MAT) report @pged that building code geirements do not require a
building to withstand extreme wind events sashan EF-4 or EF-5 tornado. The MAT report
stated that even buildings designed and construa accordance with applicable building codes
in Joplin “experienced failure of the buildirgnvelope and structural systems when loaded
beyond code parameters.”
The Decedents

On May 22, 2011, Edie Housel ate dinmérMcAllister’'s Deli on Rangeline Road in
Joplin, Missouri with her husband, Russell Hosvaand their two children, Harli Howard, age
five, and Hayze Howard, age nineteen monthsterAthey were finishedating, Edie headed to
Freeman Hospital, where she wakestuled to work the night shids a nurse. Edie and Russell
spoke on their cell phones at 5:43 p.m. as the dors&rens were going off. Russell told Edie
that he was going inside the Joplin Home Depot store with the children. Russell's truck was
found under the canopy in front of the lumbar ante of the Joplin Home Depot store. The
bodies of Russell and his two children wdager found under the west wall panel in the
southwest corner of the Joplin Home Depairest Steve Cope testified that he saw the
decedents’ bodies after the storm passed and the lweliedocated at the base of the west wall,
just inside the store, in a crouched position. té#tified that the decedents’ bodies were found
near the same vicinity asetbody of Dean Wells, a Home pa&t Employee, who was located

approximately 20 to 30 feet east of the decedldmodies, closer to the back of the store.



The Joplin Tornado at the Joplin Home Depot

As the tornado watches and warnimgegressed on May 22, 2011, employees at the
Joplin Home Depot store met and monitoted developing weather conditions. When the
tornado sirens went off for the first time, th®me Depot store manager sent a page over the
intercom for associates and customers taWware that a weather event was happening. The
Home Depot management teanmdacted a sweep of the building ensure that all customers
were aware that they needed to move to thekiof the building to the training room. The
management team members then posted to assagead of the store to maintain visualization
and secure the entrancesndividuals from the area surroundi the store attempted to take
refuge inside the Joplin Home Depatrgt up to the time the tornado struck.

When the weather appeared to worsand shortly after the second tornado siren
sounded, the store manager sent another pagel fmssaiciates to go badk the training room
and to ensure that all customers were backartrining room. The stermanager testified that
a short time later he saw a spark at the fegritance, the power wentt, and the front glass
doors blew in. At that time, the store mamagas standing near the registers at the front
entrance to the store and he immediately turmedran in the dark straight to the training room;
by the time he arrived at theaining room, he stated the roahs coming off the building and
the training room walls were leig such that it was difficult talose the training room door.
Home Depot employee Jose Barbosa testifiedibatas standing near thigchen and bath area
when the store went dark and he felt the gdobagin to shake and saw a growing hole in the
roof; he stated that he used the flashlight @enpiione to try to get back to the training room but
he ended up at the women’s bathroom, which was no longer there, so he held onto the women’s

bathroom door until the storm passed. Another Home Depot employee, Joseph Cabalero,



testified that he was running from the front entrance of the store to the training room area when
the lights went out; he stated he then hitearb, ended up in the carpet area where he found an
associate and a customer, and then theyoahd their way back to the training room using a
light on the associate’s phone. Afithe individuals in the traing room survived the tornado.

The National Weather Service rated the tornado as an EF-4 or EF-5 in vicinity of the
Joplin Home Depot store, the MAT report rankkd tornado as an EF-4 at the location of the
Joplin Home Depot store, and a Nationaltitoge of Standards and Technology investigation
rated the tornado as an EF-3 at the Joplimeldepot store. A toltaof eight individuals
reportedly perished inside tdeplin Home Depot store duririge tornado, including Plaintiff's
three family members. Inspections showed that building failure occurred at the welded
connections; specifically, the roof welds came gphe roofing systemvas ripped off of the
store, and the tilt-in walls collaps@dThe parties do not dispute that, due to the strength of the
winds associated with the tornado, which edeegewind speeds required by the Joplin building
code, the roof of the Joplin Hee Depot store was going to comi at some point during the
tornado even if the alleged design and constradiiaws did not exist. MSJ Oral Arg. Tr. 38.
Plaintiff argues only that the Bding’s destruction would havbeen delayed had the building
not suffered from the alleged flaws.

Design and Construction of the Joplin Home Depot

Home Depot generally delegated to the asthét and engineers it hired on a construction
project the authority tact on its behalin the design, construot, code compliance, and
coordination of the stores. Hw® Depot provided its architectsid engineers with a specific

“prototype” layout for tle store, which was a fixture layouatluding elements such as building

3 The tilt-in walls of the Joplin Home Depot could not stampright without the roofing system or some other type
of shoring or bracing and the building contained no redundancy in the construction for holdiagvagigh
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outline, square footage, floor plan, rack layout, etc., and then the outside architect was
responsible for drawing the construction plansuad the prototype in lightf local codes and
terrain. Home Depot had no padés, procedures, or practicegyarding in-house assessments on
whether stores built in 2000 wemesigned and built to codether than delegating such
responsibility to its hired andckensed architect ofecord and includinga provision in the
contract requiring the architect to desigre thuilding in accordance with local laws and
ordinances. A Home Depot repeasative further noted that tloaitside architects and engineers
were required to complete inspections throughamrtstruction of the pregt and that the city
would issue a certificate of occupancy to opendtore. Home Depot had a construction team
that generally oversaw the construction of the stores and was responsible for ensuring the store
opened on time and on buddet.

CASCO Diversified Corporain (“Casco”) prepared & architectural plans and
specifications for the design of the Joplin HobDepot store, which was built in the year 2000.
The contract between Home Depot and Cascodcoat be located but ¢hparties agree that a
contract existed between Home Depot and Casco and that it contained certain standard
conditions. For example, the contract contaiagafovision stating that bsre any drawings or
designs could be changed they had to herayed by Home Depot; a guision stating that

Casco had the authority to act on behalf ofmtéoDepot only to the extent provided in the

* The director of the construction team held a bachelor of architecture @degréee project managers held degrees
related to the developmental process, including, famgte, degrees in construction management, industrial
engineering, civil engineering, or architecture. The construction team held developmental meetings ewery six t
eight weeks to discuss the status of various projects, scheduling, budget, and any issues that arose at a particular
store. Each meeting covered dozens of projects, not just the Joplin Home Depot projegpar@dsepresent at the
meetings included Home Depot’'s development staff, estlte department, store planning department, and Home
Depot’s outside attorneys and architects. The constructom meade no decisions related to design of the store or,
specifically, to roof resistance uplipressure; such decisions and the responsibility for compliance with local
ordinances was delegated to the individual architect and engineers. The project managers would bisft¢éhe jo
every couple of weeks and review the general progrets® qiroject, meaning review the schedule, cost, and quality

of the observable product on project — for example, observing a floor slab with cracks running through it.
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contract; a provision stating théte Home Depot project managat all times, had access to
Casco’s work during preparatiand progress of the constructigorovisions stating that the
Home Depot project manager had the authorityeject work that did not conform to the
contract documents, to request special inspedaiiotesting of the work, and to issue change
orders; and a provision requiring Cado design and build the struc¢ in accordance with local
laws and ordinances.

Joplin Ordinance No. 97-091 was in effectla time the Joplin Home Depot store was
designed and built and that ordinance adopbed1996 BOCA National Building Code, with
amendments, as the basic buildoage of the city. After preparing the architectural plans and
specifications for the Joplin Home Depot store, Casco submitted the plans to Home Depot and
the City of Joplin for review and approval. addition to drawing theonstruction plans, Casco
was responsible for managing the process of ramgtiose plans, putting them out for bid, and
doing construction administration. Contractarsre required to communicate to Home Depot
through Casco because “[Casepanaged the construction adnstnation, and so they are the
ones that typically direct the coattor in the work.” The City of Joplin issued a building permit
for construction of the store on June 13, 2G0@ issued a Certifate of Occupancy on
November 13, 2000. Casco has had no connection to the Joplin Home Depot since the year
2000.

Home Depot entered into a contract withderson Engineering tprovide “testing and
inspection services during consttioa” of the Joplin Home Depot project. The scope of testing
services to be provided by Anderson Enginagiirtluded, among othersteel inspection” and
“other tests and inspections as needed\’ pre-roofing conference memorandum shows a

representative of Anderson Engering attended the pre-raafi conference and states that



“Anderson will be the Testing and Inspection Agemythis project” and “Inspector to be on
Job Site at least once per day and will submit da&port to Contractor, who will distribute to
Owner and Architect.” At theneeting, Anderson Engineering wdessignated as the roof testing
and inspection agent. The Homepot corporate representativettked that Home Depot hired
Anderson Engineering as a spdcinspector to do steel insgtions in 2000 but he had no
specific knowledge as to whether the inspections were completed. Two Casco representatives
testified that it was common practice for Home Degaohire a special inspector for all of its
projects, that they could not remember a grbjwhere Home Depot dlinot hire a special
inspector, and that, per thegcords, Anderson Engineering wageeldi as the special inspector on
the Joplin Home Depot project to do testing om fthof and roof connectns. A representative

of Anderson Engineering, Seigfried Tarnowieckyi, testified that Anderson Engineering did not
perform — and was not asked to perform — stegpantions or weld inspections for the Joplin
Home Depot project in 2000; hewer, he acknowledged in hispiesition that he did sign a
contract with Home Depot on bdhaf Anderson Engineering andat) if steel inspections were
within the scope of the services covered urilat contract, then Aderson Engineering would
have seen that the steel inspections were condpl&a affidavit from a corporate representative

of Anderson Engineering statéisat, according to his investijon and review of documents,
Anderson did not perform any inspens on the welds, the roof, tiheof materials, or the roof
support connectior’s. Neither Home Depot nor Cascotaimed any reports from Anderson

Engineering, if they ever existed, regagisteel inspections or roof inspectidns.

®> The Anderson Engineering corpora@presentative agreed that certain documents related to the Joplin Home
Depot project may no longer be available due to the passage of time.

® The Casco corporate repretaive testified that any special inspections reports for the Joplin Home Depot project
would have been discarded by the Casco due to its policy on retention and purging of docuneeRizm& Depot
corporate representative testified thatt least some of the documents pertaining to the Joplin project were
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B. Arguments

Plaintiff argues that Home Depot breached its duty of care to the decedents, as invitees,
because the Joplin Home Depot store was negiig designed and constructed and Home Depot
knew its building was negligentlgdesigned and constructed. ti@g the expert report of her
structural engineer, Plaaff argues the Joplin Home Depot build failed to comply with Joplin
Ordinance 97-091 notwithstanding issuance of theifi@ate of Occupancy in that the roof was
not designed and constructed tahstand the required wind speeds. Plaintiff claims the building
failed prematurely due to joist seat weld faglsirand five specific dggn and/or construction
errors increased the likelihood of the joist seatd failures: (1) the design engineer failed to
reduce the deadload, or weighttbé roof, when calculeng uplift, (2) the deign engineer failed
to account for increased uplift forces at the rpefimeter, (3) the design engineer failed to
specify an axial tie load when designing thestjseats, (4) the design engineer designed the
building diaphragm for the wrong wind exposurassification, and (5) failure to inspect the
welds at the time of construction or, in other varithe assurance of quality control was missing.

Home Depot denies the desigiildees but also argues that@nnot be held legally liable
for the alleged professional rggence of independent contractasch as its outside architects,
engineers, and builders. Itgaies that the acts and omissiarfsthe original designers and
builders cannot be imputed to Home Depot. mdoDepot argues thaummary judgment is
appropriate because Plaintiff has failed to en¢sany actual evidence that Home Depot was
negligent or had knowledge ofglalleged design failures.

Plaintiff contends the acts/omissions of #trehitect and engineering companies engaged

by Home Depot were construatly the acts/omissions of Honigepot based on an agency

unintentionally destroyed as the result of a sprinkler malfunction. Metzger Construction, the gamteagtor on
the Joplin Home Depot project, stated it no longer has any documents related to the Joplin Home Depot project.
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theory and “[iln the case of awner who created the dangeraasmdition himself or through an

agent, knowledge is imputed to hirfh.”Plaintiff asserts that an agency relationship existed
between Home Depot and Casco, that roof strength was within the scope and course of Casco’s
agency, and that Casco’s creation of andwkdadge regarding the dangerous condition can
therefore be imputed to Home Depd-laintiff further argues #t “Home Depot is liable for the
negligent design and construction even if it Sagain’'t know the design was deficient” because
“there are three situations where knowledge ofdifect or danger is not a necessary element of
negligence” such as where “the act or omissioniah of itself, involves &iolation of a duty, as

in a case of violation of a stagubr ordinance, in jurisdictions duas our Missouri where this is
regarded as negligence per sel[,]” citMgnsour v. Excelsior Tobacco G415 S.W.2d 219, 223

(Mo. Ct. App. 1938). Additionally, Plaintiff argaghat “[wlhen HomeéDepot, individually and
through its agents, accepted the completed design and building, Home Depot became the
proximate cause of the peinsigy defects in the building[.] Home Depot responds that
“Missouri law does not permit the imputation obfassional architectural standards of care to a

lay entity such as Home Depot” and “the knadge of an independerbntractor or building
designer cannot be imputed to a premises owner situation involvinga latent construction
defect.” Home Depot arguesath“despite months of addimal discovery and scores of
depositions, Plaintiff has still been unablgtoduce a single piece of evidence of Home Depot’s
own negligence, or actual or constructive awassnof any alleged negligence of the design

engineers of the building.”

" Plaintiff argues the relationship between Home Demod Casco was more than a typical subcontractor
relationship, citing the following specific facts: Home Depota sophisticated parthe head of Home Depot's
construction department has an architectural degree and others in the department have civil engineering degrees and
construction management degrees, Home Depot provided Casco with a building footpriatDidpot had the

authority to redo Casco’s work, Casco was hired as a “go-between” between the subcontractor and HorredDepot
Home Depot hired Casco to “take on the role of project management.”
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Plaintiff further responds # Home Depot knew or should have known of the alleged
construction-related defects inetmoof welds because Home Depailed to inspect the welds
during construction as required by the local cadd industry best practs. Plaintiff argues
Casco’s design plan, the applicable building spdeEnd industry best actices all required
special inspection of structural welding condudtedhe field yet therés no evidence that the
roof welds on the Joplin Home Depot buildingreveever inspected. Adral argument, Home
Depot responded to that argument as follows:

[T]he city of Joplin required that amdependent -- so you have CASCO, the
engineering firm that designs it, you haMetzger that builds it, and there’s one
provision in the Joplin code that saystashe welds, an independent inspector
shall be hired to conduct some random awdn of a certain -- an unspecified
percentage of thousands of welds.

So here’s what happened. Home Depand the contract’s in the record but |
can pull it up on the PowerPoint -- hdreJoplin based Anderson Engineering
Company to perform these inspections.aflfiundisputed. Soow 15 years later
we’re in a lawsuit. Plaintiff subpoesigdnderson. Anderson went through three
different productions which it said wesvproduced all the records that we could
find. Each time we find more records, we find more records, we find more
records. Last deposition of Anderson ttsay, There’s probably some more but
we can'’t find them. We cannot find thecoed of this inspection. Metzger has no
records at all. CASCO had a water intomsevent so they only had a fraction of
their file. Home Depot only had a fraction of its file.

[Plaintiff's] argument is that because tber because no one’s located a record of
the inspections, all we have is the contrétat means, A, the inspections weren’t
done, that means, B, if they had inspe&gxkrcent of the welds, they would have
found defects in those welds, C, thefed#s would have been sufficient to
compromise the overall integrity of theof in whatever unspecified location
these would have been found; and E -wbatever I'm on -- that somehow results
in the failure of the roof when themain theory is that the engineer under-
designed the roof and it supposedly faile@ atind speed below code levels. So
it's a stacking of severalf@rences on each other.

MSJ Oral Arg. Tr. 32-34. Home [pet further noted thahe City of Joplin’s “own requirements
required it to perform that inspection as welbanot to issue a certifite of occupancy until it

confirmed that the independent inspection was dorkits own inspections satisfied itself that
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the roof was fine” and, here, the City adplin issued a certificate of occupancyd. at 59.
Plaintiff responds that both Andmn Engineering and the City of Joplin had other reports of
inspections done by Anderson Engineering in thigs fyet no record of the weld inspections at
issue here and, moreover, thadewmce shows more than a lack of records bezanderson
Engineering submitted an affidavit stating that the company never performed any roof weld
testing or structural weld testing on the Jogliame Depot store an8eigfried Tarnowieckyi
testified that he would have been the pertmrdo such inspections on behalf of Anderson
Engineering and he never did them.

As an additional ground for summary judgmedome Depot argues that Plaintiff has
failed to present sufficient evidence to show thay alleged negligence on the part of Home
Depot impacted the decedents’ chances of sakvitilome Depot argues that Plaintiff has failed
to present evidence to show the exact timat the decedents entered the store, what the
decedents did upon entering the store, the exactthieneornado hit the store or at what speeds,
the additional length of time the store would have remained standing had the store been designed
and built according to Plaintiff'sllegations, and/or where the decedents would have gone in
their extra seconds and their probablarade of survival at that location.

Plaintiff argues that causation is a fa¢tgaestion which can be built upon inferences
and that there is sufficient evidence here tonsiti the issue of causation to the jury, citing to
Stith v. St. Louis Public Service C863 Mo. 442, 449 (1952). Plaintiff argues the evidence
shows the decedents would have had an additional 30 seconds to 2 minutes to clear the “crush
zone” had the building met code requirementBlaintiff cites various expert reports and
testimony to support that proposition. Lombardeviad expert, provided an estimate of wind

speed and direction time histories of the tdmat the Joplin Home Depot store. Lawson, a
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structural engineer, opined thé#te five failures identifiedby Plaintiff contibuted to the
premature collapse of the building. Marshall,eamgineer and meteorolagi opined that roof
damage at the Home Depot began at appratdaiy 103 miles per hour, 3-second gust, followed
by failure of the roof decking and then failuoé the roof structie at 134 miles per hour, 3-
second gust. Lawson opined tlaabuilding built to code shdédihave withstood winds up to 116
miles per hour, 3-second gust. Gallus, afpeet in meteorology,opined that various
assumptions used in Lombardo’s model coully the timing results significantly and,
depending on the transitional speed of the tornado used and the type of vortex model used, the
wind speed at the Joplin Honeepot store could have increased from 80 miles per hour to 116
miles per hour in less than 10 seconds, in 1Btgeconds as determined by Lombardo, or in up
to 20, 30, or 40 seconds. Plaintiff further argtres evidence shows the decedents only had to
travel 20 to 30 feet in order fget to a survivable area. Bupport that proposition, Plaintiff
cites the testimony of strtural engineer Lawson who statkd believes a person had a “good
chance” of surviving beyond the crush zone a& thest wall, “good meaning more than 50
percent[,]” and pointed to the space between tledvsty racks as a survivable area. Plaintiff
further cites the fact that Dean Wells’ bodysafaund near the decedents’ bodies as evidence
from which the jury could infer that Mr. Welisas ushering the decedents to the training room
and the fact that three other employees sedviwhile running througlthe store as evidence
from which the jury could infer that the decedents would have survived.

Home Depot responds that tlexpert testimony cited by &htiff is insufficient to
establish causation. Home Depot highlightst thombardo admitted during his deposition that
the base line timing estimates he used to deterrwhen the tornado struck the Joplin Home

Depo store were not based on actual scierdifialysis or methodology and Lombardo admitted
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his timings could be “off” by up to a minutexé a half. Home Depatotes that Lombardo’s
opinion is based on the Rankin vortex modelohlassumes a steady, solid body rotation which
does not match the tornado at issue heralditbonally, Home Depot highlights that, while
Lawson opined the Home Depot building fail@@maturely, Lawson never provided an opinion
as to how much sooner the building failed basedll of the alleged d#gn and construction
defects, let alone any defect in particul&dfome Depot further argues that the evidence shows
the speed of the winds at the Joplin Homed&estore increased well beyond the speed cited by
Plaintiff for acceptable failure within a matter séconds, that multiple other individuals in the
store perished as well, and that the decedents’ bodies were found in a crouched position
indicating they were not traling to a “survivable areait the time they perished.
C. Analysis
1. Home Depot’s Legal Duty

In this negligence action, Home Depot will keble only if it is determined that Home
Depot’s conduct fell below the standard of care established by law for the protection of others
and such conduct was the proximeseise of Plaintiff's injuriesHarris v. Niehaus857 S.W.2d
222, 225 (Mo. 1993). “The particular standardcafe that society regnizes as applicable
under a given set of facts is a question of fawthe courts” and “[w]lhether a defendant’s
conduct falls short of the standard of cara question of fact for the jury.ld. “The Court will
not, however, submit a case to the jury where no evidence exists to support a finding that
defendant’s conduct fell below tidentified standal of care.” Id.

Here, Plaintiff asserts a negligence cause of action based on premises liability. The Court

assumes for purposes of this motion that Plimtdecedents were invitees at the time they
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entered the Joplin Home Depot stbr&he standard of care owég a possessor of land to an
invitee on its premises is a duty “to use reasonahkk ordinary care tprevent injury to the
invitee as the result @ dangerous condition existing on the premiséxiffith v. Dominic 254
S.W.3d 195, 198 (Mo. Ct. App. 2008). To hold a pssseof land liable, an invitee must show:
(1) a dangerous condition existed on aefnt’'s premises which involved an
unreasonable risk; (2) the defendant krevby using ordinary care should have
known of the condition; (3) the defenddailed to use ordinary care in removing
or warning of the danger; artdl) the plaintiff sustained injuries as a result of such
condition.Burns v. Frontier Il Properties, Ltd. Partl06 S.W.3d 1, 3 (Mo. App.
2000); see also Emery v. Wal-Mart Stor€§6 S.W.2d 439, 443-44 (Mo. banc
1998).
Steward v. Baywood Villages Condo. As§®4 S.W.3d 679, 682 (Mo. Ct. App. 2004). As one
Missouri court explained:
[A] possessor is not held liable for an injury caused by a defect in the premises of
which he had no actual knowledge, even thotighight have been revealed if he
had made an investigation or inspecf unless the situation suggests an

investigation and the facts are such amtlicate to a reasonably prudent man the
likelihood of the existence of somedden danger to persons lawfully on his

property.

Medows v. Brockmeie863 S.W.2d 675, 676-77 (Mo. Ct. App. 1993).

To prevail on her negligence claim, Pl#inmust further show that Home Depot’'s
alleged breach was the cause of the decedents’ dea¢ieRobinson v. Missouri State Highway
& Transp. Comm'n24 S.W.3d 67, 77 (Mo. Ct. App. 2000).Ttp prove a causal connection to
establish negligence, the plaintiff must showhboausation in fact @hproximate causation.Id.
Causation in fact exists where the plaintiffiguries would not have occurred but for the

defendant’s breachld. To establish causation in fact, “tp&intiff must show the defendant’s

8 plaintiff argues the decedents wereitiées because they were there to bhytters whereadome Depot argues
the decedents were licenseebee generally Carter v. Kinne896 S.W.2d 926 (Mo. 1995) (discussing classes of
plaintiffs in premises liability actions and declining took&h the distinction between licensees and invitees). For
purposes of this motion, the Court walésume the decedents were invitees shi@hHome Depot would be held to
the higher standard of care.
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negligent conduct more pratlg than not was a caus¥ the injury.” Thomas v. McKeever's
Enterprises Ing.388 S.W.3d 206, 212 (Mo. Ct. App. 2012) (quotivggner v. Bondex Int'l,
Inc., 368 S.W.3d 340, 350 (Mo. Ct. App. 2012)). o®mate causation asks whether, in
hindsight, the plaintiff's injury can be considdrthe “natural and probable consequence” of the
defendant’s negligence.Robinson 24 S.W.3d at 78. The trieof fact normally decides
causation. Id. at 77. “It is wholly permissible fothe jury to infer causation from the
circumstances” and “[i]f the logal conclusion from the evidence is that if certain things had
been done [then] certain resultvould not have occurred, arsdich results did occur, the
evidence of causation is sufficientPreight House Lofts Condo Assy. VSI Meter Servs., Inc.
402 S.W.3d 586, 599 (Mo. Ct. App. 2013).

2. Plaintiff has presented insufficient evigénce to show Home Depot’'s conduct fell

below the establish standard of care a® the alleged design defects.

Plaintiff has presented insufficient evidencealow a reasonableét-finder to conclude
that Home Depot knew or should have known of the alleged ddsfgets in the Joplin Home
Depot store. The evidence shows that Home Depot contracted with Casco to provide
architectural services on the Joplin Home Depotgat and the parties’ contract required Casco
to comply with all local codes and ordinandesdesigning the building. The alleged design
defects cited by Plaintiff all involve purged non-compliance with local codes and/or
professional engineering standards. Even assu@asco made the alleged errors in calculating
roof uplift and wind resistance, Plaintiff hasepented no evidence to show that Home Depot
knew of such errors or understood the ctampcalculations performed by its third-party

architect Although Plaintiff argues Home Depé&new of the alleged defects through its

° Plaintiff initially argued Home Depot had actual knowledge of the alleged defects based on Home Depot’s
uncontroverted material fact related to emergency ptanedures. The evidenckosvs that Home Depot had a
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“approval” and “acceptance” of Casco’s work, thex@o evidence to suggest that Home Depot
researched the local ordinances and building £@ggplicable to each architectural element of

the building and reworked each of the calculations done by its professional architect to assure
accuracy in order to have knteage of the alleged defecfs Even Plaintiff's structural engineer
admitted that “[tlhe owner has to rely on his experts or his consultants to do their job properly.”
Lawson Depo, at 84. The fact that Home Depat ‘isophisticated” party does not alone provide
evidence to infer that Home Depot had such knowlétgdoreover, the alleged design defects

are not the type a building ownould likely discern absent a catastrophic event such as a

powerful tornado. In sum, Plaintiff has pointedno specific evidencéending to show that

procedure in place to close all doors ineegency situations. The fact that FENM#fated in its report that the doors
were shut and locked “in an attempt to secure the builgtyreduce the risk of inflowf air” does not infer that
Home Depot actually shut the doors to “reduce the risk of inflow of air” or otherwise infer that Home Depot had
knowledge of the specific roof defects alleged by Plaintiff. Plaintiff appears to have abandoned this argument
supplemental and post-hearing briefing.

10 As explained by Defendant during oral arguments:

Now, as in any job, a contract provides that dhehitect, engineer is turnish the plans to the
owner prior to final approval. There’'s no evidence that Home Depot understood anything about
these plans much less with respexta complex structural engineering calculation related to net
wind uplift resistance as it relates to the fabrication of joists and joist girders.

MSJ Oral Arg. Tr. 15.

1 Plaintiff cites toThompson v. Higginbothari87 S.W.3d 3 (Mo. Ct. App. 2006) to support the proposition that a
different standard of care apiéo a sophisticated party. Tinompsonthe issue presented was whether the circuit
court erred in granting summary judgment to defendants under the ten-year statute of Icepatsé. The court
found summary judgment was inappropriate because the defisnd that case, the O'Rileys, were the designers,
planners, and builders on the project as well as the property owners and vendorsatstieh rdcord contained
sufficient facts showing the O'Rileys had a connectiothto unsafe/defective condition potentially giving rise to
liability other than as a designer/builder andsréiore, the state of repose did not applg. at 6-10. In finding
potential liability of the O’Rileys as vendors, the court discussed the duty of vendors to disclosel&ngeous
conditions to vendees, noting such a duty “foster[s] grestenness and candor in restate transactions.” The
court found the O'Rileys, as vendors, were also “allegsdphisticated, knowledgeabknd experienced builders”
who may have had reason to know of the dangerous condition whereas the vendees were a collegeapdogess
dentist who may have had reason to believe “that apartméhtdalconies, recently constructed and sold to them
by experienced construction professits were in a safe conditionld. at 8-9.

Here, Home Depot was not the designer, planner, and builder of the Joplin Home Depot store abeptdrdl

not instruct Casco how to design or build the roof; rather, Home Depot hired an independent thpthfestyonal
architect to design its building to ensure compliance ieital codes. Additionally, the building was not recently
constructed as in thdigginbothomcase, and the alleged duty on the part of Home Depot arises from its status as
possessor of land, not vendor of land.

19



Home Depot knew or should hakmown of the alleged design fdets either at the time of
construction or at any point during the elewyaar period between completion of construction
and the Joplin tornado.

Plaintiff argues that Home Depot is liable the work of its third-party architects and
engineers pursuant to the acceptance doctrine. atbeptance doctrine ‘tdten described as an
affirmative defense” and “absolves contractorfiaidility to third parties once the owner accepts
the contractor’'s work as being in full cohgmce with the terms of the contract.Dick v.
Children's Mercy Hosp.140 S.W.3d 131, 140 (Mo. Ct. App. 2004). Missouri courts have been
hesitant to allow offensive use of the ademge doctrine to impute the negligence of a
contractor to an owneid. at 139-412? As discussed by one Missouri court:

The acceptance doctrine, as delineated leyrdspondent, is a theory of strict

liability, because no matter how careful the owner is in selecting or monitoring a

contractor, the owner is automatically sadtith the contractors [sic] negligent

performance upon acceptance of the cortractvork. If, as in this case, the
contractor is an indepenate contractor, the Suprem@ourt has held that the

owner is only strictly liable when theontractors negligence pertains to the

owners non-delegable duties (e.g., iftnerently dangerous activitieg)latteuzzi

v. Columbus P'ship., L.P866 S.W.2d 128, 130-31 (Mo. banc 199&gcord

Scott v. Edwards Transp. Ca889 S.W.2d 144, 146 (Mo. App. 1994) (“[A]

landowner has never been liable for bodily harm caused by the torts of an

independent contractor unless theontractor's activity was inherently
dangerous.”).
Id. at 140-41. For the reasons discussddiak, the Court rejects Plaintiff's attempted offensive

use of the acceptance doctrine as a meansstabPlaintiff of having to prove the “known or

should have known” element of her negligence cfdim.

2 The cases cited by Plaintiff all involve defensive use of the acceptance do@&sdoker v. Setierf04 S.W.2d
338, 343-45 (Mo. Ct. App. 1995Roskowske v. Iron Mountain Forge Cqr97 S.W.2d 67, 71 (Mo. Ct. App.
1995);Coleman v. City of Kansas City, M8&59 S.W.2d 141, 145 (Mo. Ct. App. 199&ast v. Shell Oil Cg 819
S.W.2d 367, 370-71 (Mo. 1991Gasey v. Hooverl14 Mo. App. 47, 89 S.W. 330, 335 (1905).

13 Plaintiff cites the following language from a 1905 Miss appellate court case as providing support for her
imputed negligence and/or imputed knowledge argument based on the acceptance doctrine:
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Plaintiff further argues thatasco’s knowledge of the alledjelefects can be imputed to
Home Depot because Casco was an agent of Himpet and because the alleged design defects
were created by Casco within the scope obdd&s agency. The proposition furthered by
Plaintiff — that knowledge of a dangerous condition on the premises can be imputed to the
possessor if the possessor’s agent created ®aware of the dangeroaendition — is supported
in a narrow line of Missouri slip-and-fall case§ee generally Breckenridge v. Meierhoffer-
Fleeman Funeral Home, In©41 S.W.2d 609, 611-13 (Mo. Ct. Agi®997). However, Plaintiff
cites no authority extending suehproposition to cases involvirgythird-party architect and a
latent design or constructionfdet. To hold that an owner pfoperty has actual knowledge of
any and all latent structural féets completed by its third-pgriarchitect in its professional
capacity, including the architect’s failure to complith local codes and use correct formulas in
its design calculations, simply because the inddeet contractor also served some agent-type
function for the ownersurely seems unjustSee generally Parshall v. Buetzé®5 S.W.3d 515,
520 n. 5 (Mo. Ct. App. 200Qkiting Restatement (Second) Afiency 8§ 2 (1958)) (noting the
terms “independent contractor” and “agent” are matually exclusive). A property owner who
hires outside expertise in architecture and engingashould be able tolgeon their work absent

specific knowledge of the insufficiency of thework product. Based on the law and evidence

It is the intervening negligence of the proprietor that is the proximate cause, and not the original
negligence of the contractor. By occupying and resuming possession of the work, the owner
deprives the contractor of all opportunity totifgchis wrong. Before accepting the work as being

in full compliance with the terms of the contrabe is presumed to have made a reasonably
careful inspection thereof, and to know of its defects, and, if he takes it in the defective condition,
he accepts the defects and the negligence that cthesedas his own, andateafter stands forth

as their author.

Casey 89 S.W. at 334. However, when faced with the same citation and a similar argument, the Missoofi Court
Appeals for the Western Distti rejected Plaintiff's pagon, explaining that: (1)Caseytreated the acceptance
doctrine as a separate cause of action and not as a basis for excusing the plaintiff from having to prove the
knowledge element of a premises liability action, (2 lnguage quoted was dictum because it was completely
unnecessary to decide the case beforghich involved defense use of taeceptance doctrine, and (3) even if the
rationale inCaseywere binding, the court would be constitutiondltyund to ignore it becaugtds inconsistent with

recent Supreme Court precedebick, 140 S.W.3d 140.

21



presented, the Court finds Plaintiff has fdileo demonstrate facts from which it could
reasonably be concluded thidbme Depot had imputed knowledge of a dangerous condition
through Casco’s creation of, or knowledggawding, the alleged design defects.

Finally, Plaintiff argues thatknowledge of the defecbr danger is not a necessary
element of negligence wheethe act or omission, in itself, invels violation of a duty.” Plaintiff
cites toMonsour v. Excelsior Tobacco Cd.15 S.W.2d 219, 223 (Mo. Ct. App. 1938) for the
proposition that Home Depot’s adjed failure to comply with a éal ordinance is evidence of
negligence in itself such that Plaintiff is noguéred to prove Home ot had knowledge of the
alleged dangerous condition. T@eurt rejects Plaintiff's argumentirst, the Court notes that
Plaintiff has not pleaded negligence peragainst Home Depot. Second, under Missouri case
law, even a plaintiff in a premises liability actibased on a theory akgligence per se arising
from the alleged violation of a local ordin@nenust still prove the defendant had actual or
constructive knowledge dhe alleged defedf. Third, Casco rather #im Home Depot would be
the entity that violated the applicable builgicodes; Plaintiff has psented no authority to
impute responsibility for a pragsional subcontractor’'s violatioof a local ordinance to the
landowner without requiring any knowledge on paat of the landowner, especially where, as

here, the landowner’s contract efily states that the subconttar must comply with local

14 See Burns v. Frontier Il Properties Ltd. P'shif®6 S.W.3d 1, 3-4 (Mo. Ct. App. 2003) (holding that plaintiff who
brought negligence per se claim arising from the violation of a local ordinance adopting BOCA was still required to
prove the landowner had notice of the alleged defse8;als®B4 Mo. Prac., Personal Injury and Torts Handbook §
36:13 (2015 ed.) (citin@urnsand stating that “in cases of invitees, the element of actual or constructive notice to
the owner of the condition of the property must be included even in neglipensesubmissions”). Moreover,
Missouri courts are clear that where liggnce per se is based on the violation of a local ordinance rather than the
violation of a statute, the ordinance must be consistent with the commonSew.id.at 4 n. 2;McKinney v.
H.M.K.G. & C., Inc, 123 S.W.3d 274, 278 (Mo. Ct. App. 2003) (citinfpdig PRN Life Support Servs., Inc. v.
Abrams 899 S.W.2d 101, 110 (Mo. Ct. App. 1994)). Under common law, an owner of land can be helfbtiabl
physical harm caused by latent defects on the land only where the landowner knew or should have known of the
alleged latent defectSee Medows v. Brockmei®63 S.W.2d 675, 676 (Mo. Ct. App. 1993).
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codes and ordinancés. For the foregoing reasonslonsouris distinguishable and Plaintiff's
argument is rejected.
3. Plaintiff has presented insuffcient evidence to show tat Home Depot’s conduct fell

below the establish standard of caras to the roof weld inspections.

The Court finds summary judgment is abggpropriate on Plairitis claim that Home
Depot breached its duty to the decedents by failing to inspect roof welds as required by local
code and industry best practice®laintiff argues Hme Depot had a duty to hire a special
inspector to inspect the roof weld connectiahging construction of the Joplin Home Depot
store. Plaintiff argues that guch inspections would have begaerformed then aefect in the
welds would likely have been found. The evideshows that Home Depousual practice was
to hire special inspectors on every projectl dhat Home Depot contracted with Anderson
Engineering to do steel inspections and “othststeand inspections as needed” for the Joplin
Home Depot project. The evidence shows thaepresentative fromMnderson Engineering
attended the pre-roof conference during which Anderson Engigewes designated as the roof
testing and inspection agent. Téxdence shows that the City &bplin issued a certificate of
occupancy, which is evidence that the code requirements — including the need to hire a special
inspector — were met.

Plaintiff cites Seigfried Tarnoweickyi ofAnderson Engineering who testified that
Anderson Engineering did not pemiomweld inspections or steel inspections for the Joplin Home
Depot project in 2000 or perfor roof inspections for any pegjt in the 2000 time frame. The

documentary evidence, howeverpsls that a contract did exiahd that Mr. Tarnoweickyi, the

15 Case law suggests, to the contrary, that Plaintiffilisrequired to prove actual or constructive notice in such
circumstances. See generally Abram®99 S.W.2d at 111 (holding plaintiff failed to make a submissible case
against landlord for negligence basedviwlation of a local ordinance because a “the Nievas, not [the landlord],
violated these provisions of the Code” and “[t]here is no evidence that [the landlord] actually knew [i.e. had notice,
actual or constructive] of the [latent] defective condition in the electrical system”).
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person who signed the contragth Home Depot on behalf dinderson Engineering, attended
the pre-roof conference on behatfAnderson Engineering. Mr. Ti@oweickyi went on to testify
that if steel inspections were within the scopénderson Engineering’s services then Anderson
Engineering would have seen thatlsunspections were completed.
The only other evidence cited by Plaintiffgopport her poson that Home Depot failed

to hire a special inspector is a lack of specigpéttion reports in the parties’ files fifteen years
after the building was completed, which Defendattributes to laps of time, unintended
destruction, and document retention poli¢fesEven assuming Home Depot never received a
copy of special inspection reporés suggested by Plaintiff, sudbes not necessarily imply that
the special inspections were not performed, H@ne Depot violated itduty to hire a special
inspector, or that Home Depot knew or shobée known of any alleged deficiencies in the
roof welds if such deficiencies actually derid. According to thepre-roofing conference
document, Anderson was required to submit daigpection reports to the general contractor
who in turn would distribute them to the owner and architect. The records of all three of those
entities have been compromised since constmictiThe Court finds RIntiff has presented
insufficient evidence such that a reasonalalet-finder could conclude that Home Depot’s
conduct breached the idemil standard of care.

4. Even assuming Plaintiff presented sufficiehevidence to create a jury question on

whether Home Depot’s conduct fell below theestablish standard ofcare as to roof

16 As noted by Home Depot, such reports were not sougffiit 15 years after the construction was completed, the
general contractor on the project, Metzger Construction, stated that it could not locate any documents tledated t
Joplin Home Depot project, the corp@aepresentative for Anderson Enginegriestified that there are documents
concerning the Joplin Home Depot store that are no longer in Anderson’s files, the corporate representative for
Casco testified that many of the documents from thénJblome Depot project are Honger in existence because

they were destroyed or purged as a part of their document retention policy, and Home Depot's corporate
representative testified that a sprinkler malfunction causederous Joplin Home Depot store construction records

to be destroyed prior to this litigation.
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weld inspections, Plaintiff presented isufficient evidence to show that Home

Depot’s conduct regarding the roof weld ispections caused the decedents’ deaths.

Even assuming there is a jury question rdmg whether Home Depot breached its duty
to hire a special inspector to inspect the mwelds during construction of the Joplin Home Depot
store, Plaintiff presented insufficient evidenceatlow a reasonable fadnfler to conclude that
Home Depot’'s alleged negligencaused the decedents’ deattsee generally Freight House
Lofts Condo Ass'n v. VSI Meter Servs., ,If2 S.W.3d 586, 599 (Mo. Ct. App. 2013)
(causation in fact is an issue fine jury where “sufficient evidee is presented from which the
jury could reasonably find that @hplaintiff's injury was a di result of the defendant’'s
negligence” and proximate causation is anasfur the jury where “substantial evidence is
presented that shows the injury is a ndtwad probable consequence of the defendant’'s
negligence”). Here, Plaintiff's evidence is woefully inadequate such that no reasonable juror
could conclude — outside of spéattion or conjecture — that Honizepot's failure to inspect the
roof welds caused the decedents’ deatBee Medig PRN Life Support Servs., Inc. v. Abyams
899 S.W.2d 101, 107 (Mo. Ct. App. 1994) (“[a] finding essential to recovery may be proved by
circumstantial evidence” but “the establishedwinstances must be suittat the facts necessary
to support the finding may be inferred and reabbnenust follow [and] the existence of such
facts cannot depend on guesswodqgnjecture or speculation”). Plaintiff's evidence is
inadequate for the following reasons.

First, Plaintiff presented no evidence regagdihe number of weldsahwere required to
be inspected by the special inspecfothe likelihood that the spextiinspector would have

observed a weld failure upon inspection, thenhar of deficient welds commonly found by

I Plaintiff's structural engineer adnet during his deposition that he didt know the percentage of the total
number of welds that were required to be inspected during special inspections. Lawson Depo, at 129-130.
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special inspectors or likely tbe found by a special inspectar, the number or location of
deficient welds necessary to compromise thiacsiral integrity of the roof given the wind
strength and direction faced on May 22, 2011. Bféis;structural enginer simply opined that
“the welds that are being critically loaded henee of such nature dh they require special
consideration, and a lot of times | find that coesadion is only given when there is supervision”
and “I have less confahce that [the welds] were done prdpef there was no inspection.”
Lawson Depo, at 124, 129. PlaintifSsructural engineer opined thie failure to inspect roof
welds would “directly incease the likelihooddf premature joist seat Veefailures but he did not
indicate how much more likely mature joist seat weld failure was in this instance based on the
alleged failure to inspect the welds during cangion. “[E]xpert testimony used to establish
causation is of no probative value and is insu#fitito make a submissible case if it merely
points out that defendantigegligence was a possible factorwas extremely likely to have had
a causal effect.” Abrams 899 S.w.2d at 107 (citindhackelford v. West Central Electric
Cooperative, Ing 674 S.W.2d 58, 62 (Mo. App. 1984)).

Second, Plaintiff presented no reliable evickeno show how much sooner the Joplin
Home Depot store collapsed bdsen Home Depot’s alleged failute assure quality control of
the welds. Even the evidencermantly in the record as to homuch sooner the Joplin Home
Depot store might have failed based ah of the alleged design and construction erfois
piecemeal, speculative, premised on numeroustiQnable assumptions, and subject to wide

ranges of errof? Plaintiff's structural engineer opidethat the Joplin Home Depot building

18 Not just any weakness or inadequacy of the roof welds due to the failure to inspect.

19 For example, as discussed above, Plaintiff's wind exadmitted that his approaatsed “an overly simplistic
representation of how the winds actually behave in a tornado like this one” and “we didn’t accourerfica]

wind speeds.” Lombardo Depo, at 114-115. Even setting that aside, Lombardo’s time estimates contain a margin of
error of up to 90 to 100 seconds, Lombardo Depo, at 39-40, and Gallus, whose testimonydwas Rigentiff,

26



failed “sooner” by virtue of all fie deficiencies but hdid not have “any opion at all” as to

how much sooner. Lawson Depo, at 145-146. nBfaargues the evidence, taken from various
different sources, shows that the roof failed $8@onds to a minute to two minutes” sooner than

it should have based on all five alleged failures. Oral Arg. T’ 3%owever, Plaintiff
presented no evidence to show that the roof failure could or would have occurred because of
vulnerabilities arising from failure to inspettie roof welds alone anPlaintiff presented no
evidence as to how much sooner the roof faibgeurred because of yamulnerability based on

failure to inspect the o welds alone. Without any evidence concerning the specific amount of
time the building would have withstood the tornado longer if welds had been inspected by a
special inspector, the jury is unable to reasonably infer that the decedents would have survived
the tornado but for Home Depot’s allegiilure to inspect the welds.

Finally, and perhaps most importantly, therenasevidence in the record to indicate at
what time the decedents entered the store, thditten of the store when the decedents entered,
what action the decedents took upon enterirgy dtore, whether they could see when they
entered the store, or whether there was a sailévarea to which they could have feasibly
traveled once inside the stor&€he only evidence in the recoad to the wherdmuts and actions
of Plaintiff's decedents shows that: (1) the decé&slarmre still outside thstore at 5:43 p.m. and,
at that time, Russell intended to take the two child- ages five and nineteen months — into the

store, and (2) after the building collapsed the decedents bodies were found in a hunched position

testified that the wind speed at the Joplin Home Depoé stould have increased from 80 miles per hour to 116
miles per hour in less than 10 seconds or in up to 40 seconds.

20 To support that conclusion, Plaintiff cites variowind speed estimates and il estimates from several
different sources, as well as photograpévidence of roof debrisy order to piece togethet what time the roof
“failed”; she cites timing estimates of peak wind speedrder to establish at what time the building should have
failed. MSJ Oral Arg. Tr. 38. PIdiff's inference that the building shoulibt have failed until it was hit by the
strongest winds in the tornado, which were well beyond code-level requirements, is not supportedutlycaity

or expert opinion cited in the record.
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underneath the west wall panel in the southwestecarhthe store nearehbase of the wall just
inside the store in the same general vicinityaaldome Depot employee. To infer from that

evidence that the decedents would have madeat“survivable area” if they had an additional

thirty or sixty seconds — even assuming those estimates are supported by some factual evidence —

relies on nothing more than speculation and ednye. Russell Howard was in an impossible
position trying to care for a five year old and aeteen month old as a powerful tornado struck,
entering a building without power and with a rocéttleither had or was about to come off. A
decision to crouch down just insitlee building rather than try to do the back of the store with
debris falling would not be unreasonable or unexqebcilo argue that he knew which part of the
building would be more safe and that he wouldeharrived there through dark store with his
two young children safely is pure spéation. Five other occupant$ the buildingalso failed to
identify and reach a place in the builditmgallow them to survive the tornado.

In sum, the Court finds there is insufficientidence in the record to allow a reasonable
juror to conclude that Home Depot’s allegeduesl to ensure inspection of the roof welds was
“more probably than not” a causé the decedents’ deaths ane tthecedents’ deaths were the
“natural and probable consequence” of the HompdDsg alleged failure to ensure inspection of
the roof welds. While Plaintiff may rely on inferees to show causation, the inferences in this
case are deeply stacked and rely on speculatitrer than factual foundation such that the
ultimate conclusion reached by Plaintiff “is toonate and has no logical foundation in fact.”

See generalhldbrams 899 S.W.2d at 107 (while “any numbarinferences may be drawn in a

given case provided that each inference has its own factual foundation” the rule against stacking

inferences is “to guard againsteatuated reasoning, as where atiahinference isdrawn from a
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fact, and other inferences are built solely anchdatively upon the first, so that the conclusion
reached is too remote and has nonsblogical foundatiomn fact.”).
IV. DECISION
Based on the foregoing, the Court her€iRANTS Defendants’ Motion for Summary
Judgment (Doc. 42) and judgment is entered worfaaf Defendants and against Plaintiff on all

remaining claims. All other motions aB&ENIED AS MOOT .

IT 1S SO ORDERED.

Date: July 21, 2016 /s/ Douglas Harpool
DOUGLAS HARPOOL
UNITED STATES DISTRICT JUDGE
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