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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHWESTERN DIVISION

LEGGETT & PLATT, INCORPORATED,
A Missouri corporation, LEGGETT & PLATT
(SHANGHAI) CONSULTING CO.,LTD.,
Plaintiffs,
VS. Case No. 3:15-cv-05064-M DH
FLEETWOOD INDUSTRIES, INC.,
and

CHARLIE ZHU,

N N N N N N N N N N N N N N N

Defendants.

ORDER

Before the Court is Plaintiffs’ Motion fofemporary Restraining Order and Preliminary
Injunction. (Doc. No. 3). The Court held a hearing oairRiffs’ Motion for Temporary
Restraining Order on July 7, 2015. A laterahing will be scheduled on the Preliminary
Injunction at which time the parties may present additional evidence. After careful review of the
briefs and exhibits submitted by the partiesl aonsidering the testimony of witnesses and
arguments made by counsel, this Court deRiksntiffs’ Motion for Temporary Restraining
Order.

BACKGROUND

Plaintiffs are the current gotoyer of Charlie Zhu. Zhu ithe Operations Manager of

Leggett & Platt’'s Beeline division located Bhanghai, China. Zhu has been employed by

Leggett for approximately 15 years. As Operatibiaager he supervisése two other Beeline
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employees located in Shanghai. Zhu oversgedity control and pragement for Beeline’s
China operations.

On approximately July 14, 2014, Leggett madpublic announcementahit sought to
sell its Store Fixtures Group, whiatcluded Beeline, Zhu's employein order to help facilitate
a sale of the Store Fixtures Group, Leggett hired C.W. Downeanvastment banker firm, to
help with the sale. Fleetwood svane of the companies interestedhe potential purchase of
Leggett's Store Fixtures Group. As a resultloéir interest, Leggett, through its agent, C.W.
Downer, entered into a non-digsure agreement (“NDA”) withrleetwood. (Exhibit 3). The
NDA was signed on September 4, 2014, by Fleetwo&@EO and President and an agent of
C.W. Downer.

The NDA contains the following paragrapgarding the solicitation of employees:

You agree, for a period of twethree yeamnirthe date of this Agreement, not to

directly or indirectly (brough your Representative, peefional search firms or

otherwise) solicit for employment any playees of the Company, the Business

or any of their subsidiaries wittvhom you have had contact or who was

identified to you during the period of younrvestigation of the Company or the

Business without the Company’s prior wgit consent. Thpreceding sentence
does not, however, prohibit you frommaking general solicitations for
employment or hiring anyone whaeesponds te,—by—means— of general
advertisements, public notices, or intermal external webtes or job search
engines _nor directed tortget the Company/Business any of the Company’s

employees.

The NDA further provides:

You agree that money damages would lmeta sufficient remedy for any breach

of this Agreement by you or your Repretsgives and that in addition to all other
remedies the Company shall be entitled to specific performance and injunctive or
other equitable relief as a remedy for any such breach.

After several discussions,e®tings and negotiations, Fleewd's potential purchase of

the Store Fixtures Group went “sideways” and negotiations ended in mid-May 2015. Beeline’s



president testified there are two other potential buyers currently in negotiations with Leggett
regarding the purchase of the Beeline division.

On or about June 8, 2015, Zhu submitted a letter of resignation (Exhibit 33) announcing
to Leggett that he was resiggi his employment. Leggettlssequently discovered Zhu had
accepted employment with Fleetwood ashibad of its China Operations.

On August 6, 2014, prior to the executiontieé NDA between Leggett and Fleetwood,
Zhu sent an email to Pam Demarest, one of Wiead’'s Vice Presidents, stating: “l heard your
company is looking for a personathwill be in charge of your Shanghai office. | am quite
interested in this role . so please review @Y as following:” (Fleetwood Exhibit 1).
Demarest testified Fleetwood had posted a gémergertisement on their website, and through
LinkedIn, that they were looking to fill thisosition. Leggett acknowdiges it was unaware of
this email at the time it filed this lawsuit(See Plaintiffs’ Suppleental Brief in Support of
Injunctive Relief, Doc. No. 16).

Zhu, who is presumed to still be in Cajndid not testify athe hearing, was not
represented at the heagi and has not been served by therfifés in this lawsuit. He was
notified of the hearing through an e-mail sent by Plaintiffs’ counsel. Plaintiffs submitted
Leggett’'s Labor Contract with Zhu. The k@ Contract, entered into by Leggett & Platt's
Shanghai Consulting Company and Zhu states, in part, “In accordance witabitreContract
Law of the People’s Republic of Chiaad regional, provincial and local laws and other related
regulations....” It includes a labalispute clause which includesdration rights. (Exhibit 32).

And further indicates that “if either Party objedb the arbitration awds, it may institute a

! There were originally 5 segments to bddso Three segments were acquired by another
company and a fourth segment, China Fixtungas sold separately. Only one segment —
Beeline remains for sale.



proceeding with a competent court in China withth days after receipt of such award.” The
Court’s review of this document indicates the labontract is subject to the jurisdiction of the
Chinese courts.

Leggett argues that the Labor Contragit®vision stating “Employee shall abide by
his/her obligations to Employer pursuant tbhe Employee Invention and Confidential
Information Agreement and the Non-Compete &ggnent” provides further restrictions on Zhu'’s
potential employment ith Fleetwood and also subjects hita this Court’s jurisdiction.
However, there is no evidence before the Court Zhu ever signed a document entitled Employee
Invention and Confidential Information Agreent and the Non-Compete Agreement or any
document subjecting him this Court’s jurisdiction.

Beeline’s President testifiethu’s last day of employmerd July 10, 2015. Fleetwood’s
Vice President of Supply testified Zhu is setbegin work for Fleetwood on July 13, 2015, but
that Fleetwood does not have a sigeatployment agreement with Zhu.

MOTION FOR TEMPORARY RESTRAINING ORDER

The Eighth Circuit has summarized tliactors required to determine whether a
temporary restraining order should be issuedyansto Rule 65 of the Federal Rules of Civil
Procedure. The factors are set forttDataphase Sys., Inc. v. C L Sys., 1640 F.2d 109 (8th
Cir. 1981) as follows:

In sum, whether a preliminary injuncti@hould issue involvesonsideration of

(1) the threat of irreparable harm t@tmovant; (2) the state of balance between

this harm and the injury that granting the injunction will inflict on other parties

litigant; (3) the probability that movantill succeed on the merits; and (4) the

public interest.

Id. at 114 (8th Cir. 1981).



The burden of establishing the necessityaofemporary restraining order is on the
movant. Se&elco Corp. v. Coniston Partner811 F.2d 414, 418 (8th Cir. 1987). Further, no
single factor is determinativae balancing the equitieDataphasef40 F.2d at 113.

1. Thethreat of irreparable harm to the movant:

Plaintiffs have the burden to establish irreparable harm and the inadequacy of legal
remedies. Plaintiffs first poirtb the plain language of the NDA support of their argument.
However, while the NDA does contain languagdicating “money damages would not be a
sufficient remedy” this alone is certainly notoaigh to establish a finding of irreparable harm.
See, e.g.Pominion Video Satellite, In@. Echostar Satellite Corp356 F.3d 1256, 1266 (10th
Cir. 2004); citing,Smith, Bucklin & Assocs., Inc. v. Sonnt&88 F.3d 476, 481 (D.C.Cir.1996)
(“Although there is a contractuglovision that states that tikempany has suffered irreparable
harm if the employee breaches the covenantthatithe employee agrees to be preliminarily
enjoined, this by itself is an insufficient prop.Baker’s Aid v. Hussmann Foodservice (&80
F.2d 13, 16 (¥ Cir. 1987)(“contractual language dedt@y money damages inadequate in the
event of a breach does not control the questibnwhether preliminary injunctive relief is
appropriate”);Markovits v. Venture Info Capital, Inc129 F.Supp.2d 647, 661 (S.D.N.Y.2001)
(provision in contract providing &t breach would cause irreparat@mage is merely one factor
to be examined in making irreparable harm determinat@icg v. Clinicorp, Inc. 887 F.Supp.
803, 810 (W.D. PA 1995)(contractuprovision cannot act as substitute for finding by court
regarding injunctive relief)Firemen's Ins. Co. of Newark v. Keatjrngs3 F.Supp. 1146, 1154
(S.D.N.Y.1990) (“it is cleathat the partieto a contract cannot, bydluding certain language in

that contract, create a right to injunctive reiidfere it would otherwisbe inappropriate”).



Plaintiffs argue that if Zhu is not enjoindé@m starting work afFleetwood, Leggett will
suffer irreparable harm. Leggettgues “potential purchasers Béeline have learned of Zhu's
departure” and that if Zhus allowed to work for Flegvood it may potentiyy reduce the
purchase price for Beeline. During the hearirgg@ourt heard testimony that there are currently
2 potential buyers in negotiations with Leggtdt the purchase of Beeline. One of those
purchasers has learned about Zhdeparture and has allegeditated they may reduce their
purchase price by $1 million. Appatty at this time the other purchaser does not have this
knowledge. The total purchase price, and asaltréne significance ahe alleged reduction in
price, was not specifically disclosed to the Court.

The Court is not convinced at this point tlaet award of money damages, if Plaintiffs
were to ultimately prevalil, is an inadequatenedy under the unique circumstances of this case.
The Court believes from the evidence that 4éua talented and valuable mid-management
employee. However, as set forth abovegast one potential buyer has suggested a one million
dollar reduction in purchase pribased upon Zhu's departure. Thaiuld seem to indicate that
if Plaintiffs prevail, an appropriate measuredainages would be anydwction in the sales price
for Beeline that Plaintiffs can attrke directly to Zhu's departure.

On the other hand, the evidmnindicated Zhu has not yet signed a formal employment
contract with Fleetwood and that his pay gk at Fleetwood was rdulg the same as it has
been with Leggett, which was $75,000, plus bignefnd perhaps bonuses. If Leggett is truly
facing irreparable harm, or even a millionlldo price reduction, the free market provides
Leggett with an opportuty to compete for Zhu’s continuesgrvices. The latter opportunity may

have been lost when Leggett chose to sue ZhthanUnited States, rather than negotiate new



terms of his employment in China. Howeverhts credit, the evidendedicates Zhu continues
to give Beeline his best effis and maintains a good relatibiswith Beeline management.

2. The state of balance between this harm and the injury that granting the
injunction will inflict on other partieslitigant:

Leggett argues injunctive relief is necessarypiteserve the statupuo. Leggett argues
Fleetwood had access to “confidential” informatiregarding Zhu's employment, including his
salary and benefits, pursuant to the NDA. Howetree evidence beforedhCourt also reflects
that Zhu contacted Fleetwood via email priorthe execution of the NDA. There was no
evidence of any solicitation blfleetwood of Zhu. Further, em if Fleetwood had access to
Zhu’s employee information, including his employmagteement, salarynd job duties, that is
information Fleetwood could have (and Fleetwoodnatait did) obtain directly from Zhu after
he had contacted Fleetwood and inquired about the position as posted on Linkedln and
Fleetwood’s webpage. Further, Leggett did pratvide any evidence tthe Court during the
hearing regarding any other information documents that Fleetwood allegedly obtained
pursuant to the NDA that Fleetwood now hasviolation of the NDA or that Fleetwood has
allegedly misused to nesgtate entry of a TRO.

3. The probability that movant will succeed on the merits:

The NDA prohibits Fleetwood from certainlisttations of Leggett employees for two
years after its effective date September 4, 2014loes not, however, prohibit Fleetwood from
employing Leggett employees. The only @nde presented by Leggett concerning the
circumstances surrounding how Zhu came teimployed by Fleetwood was provided through
Beeline’s President and Demare®eeline’s President testifiad June 2015 after he received
Zhu's letter of resignation, Zhu told him Hed conversations with unnamed employees of

Fleetwood sometime last year (2014) and #iaw was told Fleetwood would have a job for



someone with his talents. Zhu told BeelinBesident he was nervoabout his job based on
Leggett’s decision to sell Beeline, which wasblically announced oduly 14, 2014. The timing
of Zhu's email to Fleetwood, August 6, 2014, is e¢stesnt with his acting on such concern. The
Court received this testimony under an offer aigir The Court hereby rules the evidence of
Zhu’s statements to Beeline’s President araissible as against Zhu, but not against Fleetwood.

Notwithstanding admissibility issues conaeg this hearsay @ence, the testimony
falls short of showing any solicitation of Zhwy Fleetwood after theffective date of the
September 4, 2014 agreement. Demarest tekiifiwas her understanding that Zhu contacted
Fleetwood in response to a notice on the ier©on August 6, 2014, Zhu sent an email to
Fleetwood seeking employment. She testifiedrlat@ails were sent by Zhu discussing salary
demands although these were not offered into evidence. She testified Zhu was the second choice
for the job advertised and that it took several mstbr the company to conclude the first choice
was not going to work out. She further tastif Zhu stayed in touch with Fleetwood and
periodically inquired regarding ¢hstatus of his applicatiorObviously, if Fleetwood was going
to buy Beeline the urgency of further caesation of Zhu's August 6, 2014 inquiry by
Fleetwood was diminished. This evidence fal®rt of showing any solicitation of Zhu by
Fleetwood after the effective date of the agreement. It shows instead that Zhu consistently
followed up with Fleetwood regarding his Augus®26,14 email, potentiallgent out of concern
for Leggett’'s decision to sell Beeline andrasponse to a generabjgosting on Fleetwood’s
web page.

Even setting aside the issue of whethercgalion occurred, th@lain language of the
NDA indicates, “the preceding sentence [thehibition on employee solicitation] does not,

however, prohibit you from making geral solicitations for employment, or hiring anyone who



responds to, general advertisements, public noticasteynal or externalebsites or job search
engines not directed to targdte Company/Business of any tife Company’s employees.”
Based on the evidence before tbeurt at this time, Zhu’'santact with Fleetwood falls under
this exact language which, withatle benefit of further evidencimdicates a lack of probability
of success on the merits.

The Court is somewhat handicapped @aahing its decision at this time based on
evidence at this expedited hearing becauseutliizg without the benefiof testimony from Zhu,
the most important witness toetbe events. The court also ruleighout the benefit of evidence
from those who actually negotiated the redline charigehe NDA. It is unclear if the parties to
the agreement exchanged written or oral compaii@ns regarding the big for the requested
changes and whether multiple drafts of the agreement were exchanged. The reasons for the
requested changes and the process by whichwikey approved are not clear from the record.
Those knowledgeable on thassues did not testify.

Leggett might be correct that the changesewequested by Fleetwd solely with Zhu
in mind. It may also be true that industradition and even ethical business practices would
dictate Zhu be specifically "carved outdin the non-solicitation provision by Fleetwood given
his August 6 contact. Neither careful strategic negotiations, traditior business ethics
however, provide a legal basis for this court to act given the specific negotiated terms of the
agreement.

Without question, in this instance, the diibgence procedures dndata room access
gave Fleetwood significant insight into Beelim operations. While those insights have the

potential to make Zhu’'s changé employment more painful tbeggett and more beneficial to



Fleetwood, they do not alter the Iégmpact or interpretation ahe non-solicitation provisions
of the NDA.

At this time, Zhu has not been served andasyet a party and the court can afford no
relief against him. In any event, the evidence presented at the TRO hearing would have been
inadequate to support a restramgiorder against Zhu. On theigence presented, it is not clear
Leggett would be likely to pre. As set forth herein, fiemployment contract expressly
provides for a dispute process tleguds up in the courts of China rather than the United States
and there is no evidence théhu ever signed a non-competeregment even if it would be
enforceable under Chinese law. The Court isctant to enter a TRO against Zhu without a
better basis for jurisdiction over him.

4. Publicinterest:

Here, the parties presented little evidencgarding any public interest at issue with
regard to the issuance of a TRO in this casees gublic interest represented is in enforcement of
the proper interpretation of the parties’ contrathe Court has interpreted the NDA according
to its plain terms in light of the evidence presein However, as the Gd has already noted, it
has concerns regarding its jurisdiction over onéhefnamed defendants, Zhu. While that issue
has not been fully briefed or litigated, and Zhs hat yet been served, the Court finds a public
concern exists with regard to Plaintiffs’ requastessentially enforce a “non-compete” that has
not been signed by the employ@bu. And further, aginst an individual tht may not even be
subject to the jurisdiction of this Court.

Finally, at the hearing on the motion for ®Rthere was no evidence presented with
regard to customer information, confidentialdaproprietary pricing information or the supply

chain that established a need for entry of injunctive relief at this time.
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Plaintiffs have simply not established the elements necessary for the issuance of a TRO.
The Court will hear further evidence on Plaintiffequest for injunctive relief, if any, at a
potential preliminary injunction laing, or trial on Plaintiffs’ @im, however, the Court does not
find irreparable harm will occur prior to that time.

DISCOVERY OF EMAILS

During the hearing, Plaintiffs’ corporate presentative testified regarding email(s)
discussing the potentiallseof Beeline and the impact Zhudgparture may have on the purchase
price. Fleetwood requested see a copy of that email whicdLeggett maintained contains
confidential information. Aftea review of the email providday Plaintiffs, the Court does not
order that the email be produced as evidencana@xhibit, for purposes of the TRO proceeding.
However, at the same time, this ruling has no effect on the discovery of this email, or any other
emails, documents or communications, which maynaitely be subject to discovery as part of
the ongoing litigatiorof this matter.

CONCLUSION
Accordingly, for the reasons stated herd®laintiffs’ Motion for Temporary Restraining

Order (Doc. No. 3) iDENIED.

ITISSO ORDERED.
Date: July 9, 2015
/s/ Douglas Harpool

DouglagHarpool
UnitedState<District Judge
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