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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

JOHN M. BESHEARS, )
Plaintiff, ))
V. ; Case No. 16-05109-CV-S-RK
ANDREW PATRICK WOOD, ))
Defendant. ))
ORDER

Before the Court is Defendant’s Motion ismiss. (Doc. 10.) Defendant seeks
dismissal pursuant to Federal Rules of iICRrocedure 12(b)(1) andb)(6), alleging that
Plaintiff's First Amended Compiat (doc. 8) fails to establish subject matter jurisdiction, and
also fails to state a claim upon which reliehdae granted. Upon reaw, the action will be
DISMISSED for failure to state a claimpon which relief can be granted.

Background

Plaintiff brings this action against Defendaaljcensed attorney in the State of Missouri,
for legal malpractice in Countdnd for breach of fiduciary dutydostructive fraud in Count 2.
Plaintiff alleges that on June 26, 2009, he wasred in an automobile accident which also
resulted in the death of his wife. (Doc. 8 § @h July 1, 2009, Defendant, on behalf of Charles
V. Reynolds and Ruth Ann Reynolds (the $Relds”), filed a petition for guardianship of
Plaintiff and conservatorship of the estate @fimlff in the Probate Court of McDonald County,
Missouri (the “probate court”). Id. 1 7.) On July 7, 2009, the probate court appointed the
Reynolds as co-guardians of Plaintiiid co-conservators of his estatdd. {] 10.) At some
point thereafter, Plaintiff retained attorneysda Higdon to represent him in the probate court
action. (d. at 13.) On October 3, 2012 akitiff was restored to hiull rights and capacities.
(Id. 1 12)

Plaintiff alleges that “prioto the accident on June 26, 2009, [] Defendant [] had been the
personal and professional atiey for [] Plaintiff and hiswife for a number of years,
representing them concerning thassets which were the subjetithe conservatorship.” (Id.
13.) He also claims that at the time of the @ent, Defendant was repesging Plaintiff and his
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wife in case number 07NW-CV0218Beshears, et al. v. Clark & Sons Consin. the Circuit
Court of Newton County, Missourgnd continued to represent Rid@if in that civil case until
judgment on July 19, 20121d( T 14-15.)

In support of both counts, Plaintiff makeseveral factual lkelgations regarding
Defendant’s actions and/or failures to actha proceedings before the probate coud. { 20,

25.) Plaintiff seeks actual damages from Defahdar loss of assets, damage to assets, and
emotional stress, along with punitive damages.
Discussion

l. Subject Matter Jurisdiction under Rule 12(b)(1)

Subject matter jurisdiction “is a thresholdjugrement which must be assured in every
federal case.”Turner v. Armontroyt922 F.2d 492, 493 (8th Cir. 1991lf. the court determines
at any time that it lacks subject-matter jurisidn, the court must dismiss the action.
FeED. R. Qv.P. 12(h)(3). Subject matter jurisdictiomy be based on a federal question pursuant
to 28 U.S.C. 8 1331 or diversity of citizenshipder 28 U.S.C. § 1332. Diversity jurisdiction
requires complete diversity of citizenship @mg the parties and an amount in controversy
exceeding $75,000. 28 U.S.C. § 1332(a).

Defendant concedes that the amended complaint meets the pleading requirements for
diversity of citizenship under Section 1332. (Dbt.at 2 n.2.) Despite this, Defendant contends
the amended complaint fails to establish subject matter jurisdiction for two reasons. First,
Defendant asserts the action isimmpermissible collateral attackn the orders and judgments of
the probate court. Second, Defendant arguesRibeker-Feldmanand Younger abstention
doctrines preclude subject matter jurisdiction.

a. Impermissible Collateral Attack

Defendant first proposes that the amended ¢aimps an impermissible collateral attack
on the orders and judgments rendered in thesilyidg probate matter. Defendant argues that
Plaintiff is challenging:

the Probate Court’s jurisdiction over himhether the Reynolds were qualified to
perform the duties of guardian and conagéor, whether adnd should have been
filed, whether an appraisal of assetms necessary, the correctness of the
inventory and appraisement of the estateen an annual settteent of the estate
was properly filed, whether an annual guandreport should have been filed, and
whether the Reynolds misappropeid money from the estate.



(Doc. 11 at 4.) According to Defendant, thesemaadters that should bes@ved by the probate
court.

The Court does not agree with Defendant’s cometitvn of Plaintiff’'s chims. Contrary to
Defendant’s assertions, the amended complaind doe challenge the prapty of any order or
judgment issued by the probate court. Rathetlages that Defendant’s specific actions and/or
failures to act in the proceedings before thebpte court constitute attorney negligence. And,
per the amended complaint, that negligenceltedun unfavorable outcomes for Plaintiff, i.e.
the loss of, and damage to, his assetsyfoch Defendant should be held liable.

In support, Defendant cites &rance v. Podleski303 S.W.3d 615, 618 n.2 (Mo. App.
2010), which held that “Appellantpetition essentially cilenges the orders or judgments of the
probate division regarding the pagnt of attorney fees. Appellanthose to pursue those claims
by filing an independent suit, but the proper avetaumake such claims is a direct appeal from
those judgments.” In this matter, howevas stated above, Plaifis amended petition
challenges the actions of Defendant, not the actadrihe probate courand as a result this
holding is inapplicable.

Defendant also cite€hristian Health Care of Springlld West Park, Inc. v. Littjel45
S.W.3d 44, 56 (Mo. App. 2004), whichltghat a trial court lacks subject matter jurisdiction to
authorize a creditor to execut@ a judgment against a conservaiban estate.Instead, under
Missouri law, the judgment must be filed iretprobate court as a claim against the estate.
Again, however, this holding does not apply to Riffis claims and allegations, as he is not
attempting to execute on a judgment against tha@ds or file a claim against the estate.

Accordingly, as to this basis, Defendans Hailed to show that the Court lacks subject
matter jurisdiction.

b. Rooker-Feldman and Younger abstention doctrines

In the alternative, Defendant argues that Plaintiff is essentially claiming that the probate
court’'s processes were erroneous. Thus, pursuant toRttoker-Feldmanand Younger
abstention doctrines, Defendant claims thaurt lacks subject ntir jurisdiction. TheRooker-
Feldman doctrine recognizes that “lower federal courts lack subject matter jurisdiction over
challenges to state court judgmentd.emonds v. St. Louis Cty222 F.3d 488, 492 (8th Cir.
2000); £eD.C. Court of Appeals v. Feldma#60 U.S. 462, 476 (1983FRooker v. Fid. Tr. Co.
263 U.S. 413, 416 (19233ee also Younger v. Harrigd01 U.S. 37, 43-45 (1971) (recognizing



longstanding public policy against federaburt interference with ongoing state court
proceedings). In considering wheth@ooker—Feldmarapplies, the court should determine
“exactly what the state court helal ascertain whether grantittie requested federal relief would
either void the state court’midgment or effectively amount ta reversal of its holding.”
Lemonds222 F.3d at 493 (internal gestand citations omitted).

Here, as set forth above, Plaintiff seekenetary damages from Defendant for legal
malpractice in the probate court proceedings,dmes not contest thequriety of the probate
court’s orders and judgments. Thus, contreoyDefendant’'s argument, granting the relief
requested would neither void the holdings of gnebate court, nor edttively reverse those
holdings. Consequently, this argument lacksitnand the motion will be denied as to this
basis.

Il. Failure to State a Claim under Rule 12(b)(6)

For a pleading to state a claim for relief, itshaontain a short and plain statement of the
claim showing that the pleadey entitled to relief. Horras v. Am. Capital Strategies, Ltd29
F.3d 798, 801 (8th Cir. 2013) (citingb. R. Civ. P. 8(a)(2)). The complaint must contain facts
sufficient to state a claim that is plausible on its faBell Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007). “A claim has facial plaibility when the plaintiff pleds factual content that allows
the court to draw the reasdne inference that the defendais liable for the misconduct
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009).

a. Count 2 — Breach of Fiduciary Duty/Constructive Fraud

Defendant contends Count 2 should be disenl for failure to state a claim upon which
relief can be granted because the claim for bre&diduciary duty is subsumed by the claim for
legal malpractice under Missouri law. Pl#in does not address i argument in his
Suggestions in Opposition (doc. 16).

The elements of a legal ma#gtice action are: (1) an attorney-client relationship; (2)
negligence or breach a@bntract by the attorney3) proximate causatioaf client's damages;
and (4) damages to the clienKlemme v. Best941 S.W.2d 493, 495 (Mo. en banc 1997).
Whether characterized as breach of fiduciary adutgonstructive fraud, the elements of such a
claim are: (1) an attorney-client relationshipj, lf2each of a fiduciary obligation by the attorney;
(3) proximate causation; (4) damages to the cliemtl (5) no other recoged tort encompasses
the facts allegedld. at 496. If the alleged breach candbaracterized as both a breach of the



standard of care (legal malpt@e based on negligence) and a breach of a fiduciary obligation,
then the sole claim is legal malpractidd.

Here, a review of the amended complaint shdhat the allegations of negligence set
forth in Count 1, Paragraph 20 are exactly the sasrtbe allegations of breach of fiduciary duty
set forth in Count 2, Paragraph 25. (D& 20, 25.) Thus, Plaintiff has pleaded no
independent factual basis in support of Courttr@ach of fiduciary duty. As a result, Count 1
for legal malpractice encompasses the onlysfatieged, and is the sole claim allowed under
Missouri law. For these reasons, Count 2 will be dismissed.

b. Count 1 — Legal Malpractice

Defendant argues that Coubtfails to state a claim uporhich relief can be granted
because Plaintiff has failed to allege the existeof an attorney-client relationship between
Plaintiff and Defendant.

An attorney-client relationship is an essential element of an action for legal malpractice.
Klemme 941 S.W.2d at 495. Representation of a clieninrelated matters does not establish
that an attorney represented the client in regard to the matters at Bsnahue v. Shughart,
Thompson & Kilroy, P.G.900 S.W.2d 624, 626 (Mo. en banc 199Rather, an attorney-client
relationship exists whea person seeks and reasviegal advice and astnce from a lawyer
who intends to give legal advi@nd assistance to the persdd. In addition, “belief in an
attorney-client relationship is insufficient to create such a relationsMpd“Continent Cas. Co.

v. Daniel ClampetPowell & Cunningham, LLC196 S.W.3d 595, 599 (Mo. App. 2006) (citation
omitted).

Plaintiff responds that he has alleged #oraey-client relationspi existed, pointing to
the following allegations in the amended complaint:

1. “That the attorney who filed the Patit on behalf of the Reynolds was John M.
Beshears’ personal attorney, Andrew Wood.” (Doc. 8 1 8.)

2. “That prior to the accident on Jug&, 2009, the Defendant Andrew Wood had been
the personal and professional attorney for tteeniff John Beshears and his wife for a number
of years representing them concerning rthassets which were the subject of the
conservatorship.” 1. 1 13.)

3. “That at the time of the accident dmne 26, 2009, the Defendant Andrew Wood was
representing the Plaintiff JoBeshears and his wifi@ the Associate Circuit Court of Newton



County, Missouri, in a case caption&mhn Michael Beshears and Sue Ellen Beshears v. Clark &
Sons Construction Inc., d/b/a &k Land Development & Managemer@ase No. 07NW-
Cv02181.” (d. 1 14.)

4. “That Defendant Andrew Wood continuad Plaintiff's attorney until there was a
judgment inBeshears v. Clark & Sons Construction.lna July 19, 2012.” I¢. 1 15.)

Despite Plaintiff's allegations, the amended petition admits that Defendant represented
the Reynolds in the guardianship/conservatorship proceedings before the probate court. (Doc. 8
1 8). Under Missouri law, the attorney far guardian/conservator owes no duty to that
guardian/conservator’s wardFrance v. Podleski303 S.W.3d 615, 620 (Mo. App. 2010).
Furthermore, per the lettertathed to the amended comptaiRlaintiff hired Jason Higdon,
attorney at law, to represent him in the action before the probate clal. 13);see Ashanti v.

City of Golden Valley666 F.3d 1148, 1151 (8th Cir. 2012) (iding on a motion to dismiss, the

court may consider documents necessarily embraced by the complaint as not outside the
pleadings). It necessarily follows that thesagulings fail to allege #t Defendant directly
represented Plaintiff in the proceegls before the probate court.

Plaintiff does allege thabDefendant was his “personalt@nhey” and that Defendant
represented Plaintiff “for a number of years” ceming his assets whiatere the subject of the
conservatorship. However, a complaint mushtain more than labels and conclusions or a
formulaic recitation of thelements of a claimigbal, 556 U.S. at 678 (quotingwombly 550
U.S. at 555). Furthermore, “bdlim an attorney-cliehrelationship is insuféiient to create such
a relationship.” Mid-Continent Cas. Cp.196 S.W.3d at 599. Plaiffts conclusory assertion
that Defendant was his personal attorney concerning his assets, with no specific facts in support,
fails to meet the standard for pleading tla&t attorney-client relationship existed between
Plaintiff and Defendant ae the probate court action.

Plaintiff also asserts that Defendant wes attorney in a separate civil actiddgshears
v. Clark & Sons Construction Incat the time the probate actioammenced and continuing for
the next three years. But, regatation of a client in unrelatedatters does not establish that an
attorney represented the client in regard to the matters at iBsrehue 900 S.W.2d at 626.
Plaintiff has failed to provide any additional facts explaining how this separate civil action was

related to the probate couripgeedings and created an at&yclient relationship therein.



Based on the foregoing, the Court finds that, as to the probate court action, the amended
complaint fails to plead the existence of dtormey-client relationship between Plaintiff and
Defendant, a necessary element of a cldon legal malpractice under Missouri law.
Consequently, Count 1 will be dismissed.

Before concluding, the Coumust address one additionafjuest. Defendant asks that
the dismissal be with prejudice, arguing thatameount of amendment wallter these facts, and
amendment would be an exercise in futility. t#is time, the Court cannot determine that
amendment would be futile. Thus, as a result, the dismissal will be without prejudice.

Conclusion

Defendant’s Motion to Dismiss (doc. 10)@GRANTED. Pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedure, this actioDISMISSED for failure to state a claim upon
which relief can be granted.

IT IS SO ORDERED.

$ Roseann A. Ketchmark
ROSEANNA. KETCHMARK, JUDGE
UNITEDSTATESDISTRICT COURT

DATED: May 3, 2017



