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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

GROW MY PROFITS, LLC, )
Plaintiff, ) :
VS. ) No0.09-00161-CV-W-DGK
KIRKEY PRODUCTS GROUP, LLC, ) :
Defendant. ) :
ORDER

Pending before the Court is DefendanW®tion to Dismiss for Lack of Personal
Jurisdiction and Failure to & a Claim (Doc. #3) and Suggiens in Support (Doc. # 4),
Plaintiff's Suggestions in Opposition (Doc. # 6), and Defendant’s Reply Suggestions (Doc. #12).
For the reasons stated below f@welant’s Motion to Dismiss GRANTED.

Procedural and Factual Background

Plaintiff Grow My Profits, LLC is a Missuri produce consulting company that assists
produce growers, buyers and shippers in owprg quality and redung waste. Defendant
Kirkey Products Group LLC isa Florida company that primes software, hardware and
agribusiness consulting solutiofts the agribusiness industry.

Plaintiff has brought this actn against Defendant alleging breach of contract. Between
approximately June 2007 and October 2007air@ff provided consulting services for
Defendant, which included analyzing Defendant’s operations to determine ways to increase
profits, identifying indust/-wide opportunities that would proveeneficial to Defendant, and
promoting and connecting Defendant to Pl#fistcontacts in the product industry.

Months after the formal consulting retaship ended, Anthony Tott&EO of Plaintiff

contacted Stanley Ruggiero, CEf Defendant, in Idaho to stuss a brokerage agreement
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should any of his contacts purchase the company. In March 2008, Plaintiff entered into a
brokerage agreement with Defendant whicbuld provide Plaintiffwith a commission if
Defendant became controlled, directly or indingcly Cardinal Link, one of Plaintiff's clients.
Shortly thereafter, Plaintiffefcilitated meetings between Defentland Cardinal Link. On or
around April 2008, Plaintiff learned that Defendamas in negotiations for the sale of the
company to Cardinal Link. In July 2008, counfeelDefendant confirmed that it had transferred
all of its assets to a new company, KPG Solutidns. Plaintiff, under the belief that KPG
Solutions, Inc. is controlled, directly or inditg/, by Cardinal Link, rquested payment of the
commission pursuant to the brokerage agreémebefendant refused to pay Plaintiff the
commission, contending that it is not obligdtto pay the commission under the brokerage
agreement because KPG Solutions, Inc. was not purchased by Cardinal Link.

Plaintiff filed this action in the Circuit @urt of Jackson County, Missouri on October 3,
2008 against Defendants Kirkey Products Group LKEBG Solutions, Inc. and Angela Paymard
alleging causes of action for breach of cont(@dunt I) and tortuous interference with contract
(Count II). On February 27, 2009, Defendantsoeed the action to thi€ourt pursuant to 28
U.S.C. 88 1441 and 1332. On August 10, 2009 nktavoluntarily dismssed claims against
Defendants KPG Solutions, Inc. and Angela Paygmwhich effectively eliminates Count Il of
the Complaint. Defendant Kirkey ProductsoGp, LLC now moves to dismiss this action for
lack of personal jurisdion under Fed. R. Civ. P. 12(b)(2)cafailure to state a claim pursuant

to Fed. R. Civ. P. 12(b)(6).



Standard

To defeat the motion to dismiss for lackpefrsonal jurisdiction, Platiff need only make
a prima facie showing of jurisdictiorEpps v. Stewart Info. Servs. Cqr27 F.3d 642, 647 (8th
Cir. 2003) (citingFalkirk Mining Co. v. apan Steel Works, Ltd906 F.2d 369, 373 (8th Cir.
1990)). Plaintiff, as the parseeking to establish p®onal jurisdiction, hathe burden of proof,
and the burden does not shift te harty challenging jurisdictionEpps 327 F.3d at 647 (citing
Gould v. P.T. Krakatau Ste€57 F.2d 573, 575 (8th Cir. 1992)).

A federal court sitting in diversity employstwo-part inquiry when reviewing a motion
to dismiss for lack of personal jurisdiction. Ejrhie Court must determine whether Defendant is
subject to the Court’s jurisdiction dar the Missouri long-arm statutésituform Techs., Inc. v.
Reynolds, In¢.398 F. Supp. 2d 1058, 1062 (E.D. Mo. 2005) (citBtgvens v. Redwing46
F.3d 538, 543 (8th Cir. 1998))If it is, thenthe Court must evaluate “whether the exercise of
personal jurisdiction comports withehrequirements of due processStanton v. St. Jude Med.,
Inc., 340 F.3d 690, 693 (8th Cir. 2003VUlItimately, the Court must determine that Defendants
have “certain minimum contacts thi[the forum state] such that the maintenance of the suit does
not offend ‘traditional notions of faiplay and substantial justice.” Int'l Shoe Co. v.
Washington 326 U.S. 310, 316 (1945) (quotingjlliken v. Meyer 311 U.S. 457, 463 (1940)).
Missouri courts have construecetlong arm statute “to extend the jurisdiction of the courts of
this state over nonresident defendants to thenepiermissible under the Due Process Clause.™
Moog World Trade Corp. v. Bancomé&0 F.3d 1382, 1384 (8th Cir. 1996) (quotigte ex rel.

Deere & Co. v. Pinnell454 S.W.2d 889, 892 (Mo. 1970) (en banc)).



A. Missouri Long Arm Statute
The Missouri long arm statute, Missouri Read Statute § 506.500, provides in pertinent
part that
1. Any person or firm, whether or not a zén or resident of this state, or any
corporation, who in person or throughagent does any of the acts enumerated in
this section, thereby submits suchrgma, firm, or corporation, and, if an
individual, his personal represtative, to the jurisdiction of the courts of this state
as to any cause of action arisingrfr the doing of any of such acts:
(1) The transaction of any bness within this state;
(2) The making of any contract within this state;
(3) The commission of a tortious act within this state;
3. Only causes of action arisfrgm acts enumerated in this section may be
asserted against a defendaminimction in which jurisdiction over him is based
upon this section.
Mo. Rev. Stat. § 506.500 (2003). The Missouri 8upg Court has declared that in enacting §
506.500 the legislature’s “ultimate objective was tterd the jurisdiction othe courts of this
state over nonresident defendatdsthat extent podsie under the Due Process Clause of the
Fourteenth Amendment of the Constitution of the United Stat8&ate ex rel. Deere & Co. v.
Pinnell, 454 S.W.2d 889, 892 (Mo. 1970) (en banc). sésh, Missouri courts have interpreted
the words “transaction of any buess within this stat or “commission of tortuous act within
this state” broadly so as not ¢ieny jurisdiction under 8 506.500 &ituations inwhich the due
process clause would permit €lune v. Alimak AB233 F.3d 538, 541 (8th Cir. 2000).
Plaintiff alleges that jurisdiction is prop@ver Defendant because it purportedly has
transacted business and entered into a contraelissouri. Specificall, Plaintiff argues that
Defendant has transacted business in Misdoumntering into a four-month contract in 2007

with Plaintiff, a resident of Missouri. Plaifftclaims that this consulting agreement required

him to perform a majority of higvork in Missouri. Plaintiff alleges that it exchanged emails,



telephone calls and other contacts with Defendant, during this consulting agreement while in
Missouri.

In addition, Plaintiff claims tat Defendant entered into the brokerage agreement at issue
in Missouri. While the negotiations betweer tGEO of Plaintiff andhe CEO of Defendant
were conducted by telephone and email communications when the parties were located in
different states, Plaintiff asserts that brekerage agreement was accepted in Missouri.

Defendant contends that it does not hawg eontacts with Missouthat would support
jurisdiction in this case. Defendant admits that it had a brief consulting relationship with
Plaintiff in 2007, but maintains &b Plaintiff solicited Defendantonths after the consulting
relationship had terminated and proposed a sepérakerage agreement. Defendant asserts
that this agreement was signed and acceptedahmoldand the work under the contract was to be
performed exclusively outside of Biouri. Defendant further contds that it has never solicited
or transacted any business ins8buri, nor did it eveengage in any disission regarding the
brokerage agreement in Missouri. Defendantsateat is has never maintained any property in
Missouri and none of its representatives haver deen to Missouri.All communications in
connection with the brokerage agreement weyetelephone and email between Defendant’s
offices in Idaho and Florida and Plaintiff in Missouri.

1. Transacting Business

To constitute the “transaction of businessider the long-arm statute, some activity
related to the transaction in question mhbst undertaken by the non-resident defendant in
Missouri. Burns & McDonnell Engineeng Co., Inc. v. Andersor2005 WL 3107698, at *3

(W.D. Mo. Nov. 18, 2005). In the absenceaafditional contacts, communications by mail,



telephone and email do not rise to the levetminsaction of any business” in Missoutd; see
also Porter v. Berall293 F.3d 1073, 1076 (8th Cir. 2002).

In this case, the Court condes that Defendant’s contacts are not sufficient to satisfy a
“transaction of business” under thissouri long-arm statute. &htiff’'s consulting relationship
with Defendant in 2007 did not givese in any way to this lawsuit. The parties entered into the
brokerage agreement at issue more than foanths after the consulting relationship was
terminated. Moreover, Defendant is not stgiied to do business Missouri and does not
maintain a registered agent for service of pssdae Missouri. Neither Defendant nor any of its
employees ever went to Missouri in connectiaith the brokerage agreement, and Defendant
does not maintain an office, place of business, or property in Missouri. The most that can be said
to support the proposition that Defendant comeldidusiness in Missouri is that, Defendant’s
CEO who resides in Idaho and Florida, commated by telephone and email with Plaintiff, in
Missouri. Because these contacts, without mdoenot rise to the levalf transacting business
in Missouri for the purposes of the long-arm stat Defendant did not “transact business” in
Missouri. See Scullin Steel Co. v. Nat'l Ry. Utilization Cog¥6 F.2d 309, 314 (8th Cir. 2002)
(“The use of interstate facilities (telephoaad mail)... cannot alone provide the ‘minimum
contacts’ requiretdy due process.”).

2. Making of Any Contract in Missouri

A contract is formed where ¢hast act necessary to foarbinding contract, acceptance
of the contract, occursPrimus Corp. v. Centroformat Ltd2006 WL 181953, at *3 (W.D. Mo.
Jan. 23, 2006) (citingohnson Heater Corp. v. Depp86 S.W.3d 114, 120 (Mo. Ct. App.
2002)). In this case, Plaintiff contacted Defant by email and proposed forming a brokerage

agreement. The parties negotiated the termsechdineement by email ovére course of several



weeks. Plaintiff admits that #ent Defendant an unsigned dwafthe agreement for review and
Defendant, in turn, signed the copy of the draid acturned it to Plairffi Plaintiff contends,
however, that it accepted the brokge agreement in Missouri when, upon receiving the signed
agreement from Defendant, it signed the agreement and mailed it to Defendant in Florida. In
contrast, Defendant argues that the agreéemes not binding until the CEO of Defendant
accepted the terms of the agreement by email, while in Idaho.

Plaintiff's signature following Defendantacceptance of the brokerage agreement has no
legal significance.See Burns2005 WL 3107698, at *4. IBurns the defendant in Montana
received a purchase order from plaintiff in Missoud. Defendant signed the purchase order in
Montana and returned it to plaintiff,ne signed the purchase order in Missoud. TheBurns
court rejected plaintiff's argument that a kimgl contract was not formed until plaintiff
“accepted” its own terms and conditions as stated in its own purchase dddeihe court
concluded that plaintiff's signate “was not necessary to form a binding contract; it was merely
an acknowledgement of the J@endant’s acceptance.ld; see also Johnson Heater Carg6
S.W.3d at 119 (offer was accepted when defendant signed the proposal. Plaintiff's signature
following defendant's acceptance of the gweal was merely an acknowledgement of
defendant’s order).

Burns is analogous to the instant case. Timal act giving rise to the brokerage
agreement was Defendant’s acceptance of theamintvhich occurred ildaho when Defendant
accepted Plaintiff's proposal by email. Therefdhe contract was made in Idaho, not Missouri,

and Defendant is not subjectttee jurisdiction of this Cotzunder the long-arm statute.



B. Due Process

Even though Plaintiff has not met the requirements of the Missouri long-arm statute, the
Court will examine whether subjecting Defendanthe jurisdiction of this Court violates the
Due Process Clause. Due process allowsowartcto exercise persah jurisdiction over a
nonresident defendant when the defendant hasafneminimum contacts ih [the state] such
that the maintenance of the suit does not offeratlitional notions of faiplay and substantial
justice.” Int'l Shoe Co. v. Washingtoi326 U.S. 310, 316 (1945) (quotinglliken v. Meyer
311 U.S. 457, 463 (1940)). The central quest®onvhether a defendant has “purposefully
availed” himself of the privilege of conducting iadies in the forum st& so that he should
“reasonably anticipate beirftaled into court there."Burger King v. Rudzewica71 U.S. 462,
474 (1985) (quotingVorld-Wide Volkswagon Corp. v. Woodsdda4 U.S. 286, 297 (1980)).

To evaluate the sufficiency of Defendants’ @mts, this Court considers five factors: 1)
the nature and quality of Defendants’ contaestth the forum state; 2) the quantity of such
contacts; 3) the relation of the cause of action to the contacts; 4) the interests of the forum state
in providing a forum for its residents; and 5) the convenience of the pastiesmbuch518 F.3d
at 586 (citingBurlington Indus., Inc. v. Maples Indus., In87 F.3d 1100, 1102 (8th Cir. 1996)).
Significant weight is afforded tthe first three factors, andefother factors are secondary and
not dispositive.Dever v. Hentzen Coatings, Ir880 F.3d 1070, 1073 {(&ir. 2004).

Applying these factors to the present case(bert concludes that Plaintiff has failed to
establish that Defendant had sciint contacts with Missouri oistify the exercise of personal
jurisdiction. Defendant has had oontact with Missourinor has it availed igdf of the privilege
of conducting business in MissourAll negotiationsleading to the brokege agreement were

conducted by phone and email communicationslevthe CEO of Plaintiff was located in



Missouri and the CEO of Defendant wasdted in either Idaho or FloridaJohnson Heater
Corp., 86 S.W.3d at 120 (phone calls, mailings, anf@dcsimile transaction were not enough to
create a “substantial connection” with Missostich that compelling defendant to court in
Missouri would not offend the notion of fair playMoreover, the mere fact that an out-of-state
defendant has entered into a contract wathMissouri resident isnot enough to confer
jurisdiction. Angelica Corp. v. Gallery Mfg. Corp04 F.Supp. 993, 997 (E.D. Mo. 1995)(citing
Minnesota Mining & Mfgy. Nippon Carbide Indus63 F.3d 694, 698 (8th Cir. 1995)). As such,
these contacts are not sufficient, under the DuedBsoClause, to justify axercise of personal
jurisdiction over the Defendant.
Conclusion

For the reasons set forth above, the Calo#s not have persainjurisdiction over

Defendant in this action. Therefore, Defentailotion to Dismiss for Lack of Personal

Jurisdiction and Failure to State a ClainGRANTED.

IT ISSO ORDERED.

Date: August 13, 2009 /sl Greg Kays
GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT




