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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

BAC LOCAL UNION 15 PENSION )
FUND, et al., )
)

Plaintiffs, )
)

V. )

) Case No. 10-00605-CV-W-DGK

JERRY BENNETT MASONRY )
CONTRACTOR, INC., )
)

Defendant. )

ORDER DENYING SUMMARY JUDGMENT

This case arises from Defendant Jerry BéniMasonry Contractorinc.’s failure to
timely make payments to Plaintiffs BAC tal Union 15 Pension Fund, BAC Local Union 15
Welfare Fund, and BAC Local Union 15 Apprenticgsand Training Fund. Currently before the
Court are Plaintiffs’ Motion for Summary Judgnt (Doc. 24), Plaintiff's Memorandum in
Support of Motion for Summaryudgment (Doc. 25), Defendant’s Suggestions in Opposition
(Doc. 30), and Plaintiffs’ Reply SuggestionsSaopport of Motion for Smmary Judgment (Doc.
31). For the following reasons, Plaintiff's Moti for Summary Judgme(iDoc. 24) is denied.

Background

Plaintiffs, BAC Local Union 15 Pensiorukd (“Pension Fund”), BAC Local Union 15
Welfare Fund (“Welfare Fund”), and BAC Lochllnion 15 Apprenticeship and Training Fund
(“Training Fund”), and their respective Trast (hereinafter “Fus”) are multiemployer
employee benefit trust funds, constituting employee benefit plans as defined in the Employee

Retirement Income Security Act of 1974, as amended, 29 U.S.C. &84, (“ERISA").
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The Pension Fund was established on June 6, 1968, pursuant to a collective bargaining
agreement entered into between the Builders @ason of Missouri and.ocal Union No. 18 of
the Bricklayers, Masons and Plasterers International. The Trust Agreement establishing the
Pension Fund was amended and revisedctffe January 1, 1976. The Welfare Fund was
established on April 5, 1973, pursuant to twlective bargaining agement between the
Builders Association of Missouri and Local UnioNss. 4 and 18 of the Bricklayers, Masons,
and Plasterers Inter@nal Union. The Trust Agreemesmstablishing the Welfare Fund was
amended and revised effectivendary 1, 1976. The TraininguRd was established on April 1,
1994, pursuant to the collectiverbaining agreement between The Builders’ Association of
Missouri and Local Union No. 4 and Local idn No. 18 of the Bricklayers and Allied
Craftsmen International Union, AFL-CIO. THeust Agreement establishing the Training Fund
was effective April 1, 1994.

The Boards of Trustees of the Pensiomd;, Welfare Fund, and Training Fund adopted a
compliance resolution effective October 1, 199This compliance resolution set forth the
procedures regarding the imjas of liquidated damages ankhterest payments against
contributing employers for the late payment ofpbsgee benefit plan conbutions to the Funds.
According to the terms of the agreement, ligtedadamages were to be imposed on a graduated
schedule, resulting in damages in the amouri%fof the required contribution for delinquent
payments received more than 30 days afterahd of the calendar month in which the hours
were worked, up to a maximum of 20% of thguieed contribution for payments received more
than 180 days after the eaflthe calendar month in wdh the hours were worked.

Jerry Bennett Masonry Contractor, Inc. (“8éery Inc.”) is a Missuri corporation doing

business in the Western District of MissouBricklayer employees of Masonry Inc. were



employed under the terms of the collective barpg agreements with Missouri and Kansas
Bricklayers Local Union No. 15 of the Intetimnal Union of Bricklayers and Allied Craft
Workers, AFL-CIO, during the months of Jubjugust, September, October, November and
December 2009, and January and February 201&Goiga Inc. agreed to the terms of a
collective bargaining agreement and employed baakis in accordance with this agreement.
The agreement provided, in relewgart, that Masonry Inc. euld provide for written reports
and payment of employee benefit plan contributitonthe Plaintiff Funds within fifteen days of
the last day of the preceding month foe tiours worked during the preceding month.

However, Masonry Inc. failed to make timetontributions to the Funds in accordance
with the Springfieldcollective bargaining agreement ftiie months of July 2009 through
February 2010 and in accordaneéh the Kansas City collective bargaining agreement from
August 2009 through February 2010. Accordinghe Funds assessed liquidated damages and
interest for the delinquent payments total$i{,542.36. In April 2010, prior to initiation of this
lawsuit, Masonry Inc. satisfied payment all required contributions to the Funds. The
liquidated damages and interesypents of $51,542.36 remain unpaid.

On June 16, 2010, the Funds filed suit against Defendant to collect the liquidated
damages, interest assessments, and attorfiegss they believe ardue under the collective
bargaining agreement in effeat the time the contsutions were made. 29 U.S.C. §1145; 29
U.S.C. §1132(g)(2); and 29 U.S.C. §185.

Summary Judgment Standard

A moving party is entitled to summary judgnt “if the pleadings, depositions, answers

to interrogatories, and admissions fda, together with the affidats, if any, showthat there is

no genuine issue as to any material fact andttfeimoving party is entitled to judgment as a



matter of law.” Fed. R. Civ. P. 56(c). Armpawho moves for summary judgment bears the
burden of showing that déne is no genuine isswf material fact. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 256 (1986). When consiggra motion for summary judgment, a court
must evaluate the evidence in the light smdavorable to the nonmoving party and the
nonmoving party “must be gen the benefit of all reasonable inferenceddirax Chem. Prods.
Corp. v. First Interstate Commercial Corp., 950 F.2d 566, 569 (8th Cir. 1991).

Discussion

The parties do not dispute that Masonry Im@s, at all material times, party to a
collective bargaining agreement with BAC Local Union 15 requiring Masonry Inc. to make
contributions to the employee benefit plan maidd by the Funds and egifying the date on
which the contributions were duerhe parties also agree thatven though sucbontributions
were late under the terms of the applicable collective bargaining agreements, Masonry Inc.
eventually made these contributions by its dalythorized representaéivprior to the Funds’
initiation of this lawsuit. Furthermore, therpas do not dispute that Masonry Inc.’s employee
benefit plan contributions to tHdaintiff Funds are governed by ERISA.

The parties’ disagreement lies in their mietation of Masonrync.’s duty to pay
liquidated damages on “unpaid cohtriions” to the employee benefitgpl. Thus, at issue is the
amount of damages Defendant owsintiffs for failure to timely pay its obligations. The
Funds maintain that they properly assesseddated damages and interest in accordance with
the provisions of theollective bargaining ageenents, trust documents, and resolutions adopted
by the Boards of Trustees of the Plaintififeéls because Masonry Inc.’s delinquent payments

constitute “unpaid contributiohsinder ERISA, 29 U.S.C. § 1132(gMasonry Inc. argues that



contributions made pursuant to 29 U.S.C. 182(g) are not “unpaidontributions” if, even
though they may be delinquent, they are mawar to the filing of the lawsuit.

Pursuant to ERISA, “[e]Jvery employer whse obligated to makeontributions to a
multiemployer plan under the terms of the plan the terms of ecollectively bargained
agreement, shall, to the extent non inconststgith the law, make such contributions in
accordance with the terms and conditions afhsplan or agreement.” 29 U.S.C. 81145. A
participating employer’s failure to make cohtitions to the multiemployer plan when the
contributions are due, or theiltae of the plan to collecsuch delinquent contributions,
constitutes a prohibited transaction betweenpirties for which penalties may be assessed. 29
U.S.C. § 1106 and 1007.

ERISA Section 502(g) provides for recovesy certain amounts due in the event an
employer does not make contributions iccadance with 29 U.S.C. § 1145. 29 U.S.C. §
1132(g)(2) provides in tevant part that:

[Iln any action under this subchapter byautiary for or on behalf of a plan to
enforce section 1145 of this title in whia judgment in favor of the plan is
awarded, the court shall award the plan-
(A) the unpaid contributions,
(B) interest on the unpaid contributions,
(C) an amount equal to the greater of—
(i) interest on ta unpaid contributions, or
(i) liquidated damages provided for under the plan in an amount
not in excess of 20 percent (orchlhigher percentage as may be
permitted under Federal or State law) of the amount determined
by the court underubparagraph (A),
(D) reasonable attorney's fees andts®f the action, to be paid by the
defendant, and
(E) such other legal or equitable relief as the court deems appropriate.



Thus, under ERISA, liquidated damages provittadin a collective bagaining agreement are
appropriate if the amount does not exceed 20% daifrthaid contributions. 29 U.S.C. 81132(Qg).

Plaintiffs argue that all dbefendant’s delinquent contribatis, even those paid prior to
commencement of the lawsuit, are “unpaid gbotions” within the meaning of the act.
Accordingly, Plaintiffs argue that they ammtitled to summary judgment. Based on the
undisputed material facts, Defend&aited to make timely contriliions to the Plaintiff Funds in
accordance with the requirements of the callecbargaining agreements, Trust Agreements,
and the requirements of ERISAThereafter, the Boards of Ustees of the Plaintiff Funds
assessed liquidated damages and interest pursudsmicompliance resolution and in accordance
with 29 U.S.C. § 1132(g). Demand for paymehtthe liquidated damages and interest was
made upon Masonry Inc., and Masonry Inc. failegdbsfy payment of these damages prior to
Plaintiffs filing their Motion for Summary Judgment.

Defendant, however, argues that Plaintift Hailed to meets its burden for summary
judgment because contributions made pursuan29 U.S.C. § 1132(g) are not “unpaid
contributions” if they are paid prior to the filing of a lawsuit. In making this assertion,
Defendant relies on the EighCircuit’s decision irCarpenters & Joiners Welfare Fund, et al. v.
Gittleman Corporation. 857 F.2d 476 (8th Cir. 1988). MBittleman, the defendant employer
was late in making fourteerequired monthly contributionto the multiemployer employee
fringe benefit funds in an eighteen-month peridtbwever, prior to lawsuit, defendant made all
required contributions. The funds subsequentbught an action against the employer, claiming
liquidated damages of ten percent of the mdplent contributions under both the collective

bargaining agreement and 29 U.S.C. § 1132(g)(®k district court deed the funds’ claim for



liquidated damages, holding that there weré‘umgaid contributions,” and the Eighth Circuit
affirmed.

In affirming the district court, the EightCircuit noted that ERISA Section 1132 was
enacted as part of the Multiemployer Pendtdan Amendments Act of 1980 and provides for
several types of comperigm all of which are keyed to theemount of “unpaid contributions.”
The court went on to explain thtte term “unpaid contributionsdias been interpreted to mean
contributions unpaidt the time suit was filed, rather than contribudns which were delinquent
for some time but which were satisfied before suit was filed. Accordingly, the Eighth Circuit
declined to find the defendant liable finy amount of liquidated damages.

Plaintiffs seem to suggest that the Egl@ircuit's decision is not controlling here
because the Eighth Circuit “did nobnsider all applicable praions of ERISA” and “did not
give proper consideration to the purpose behhe enactment of 29 U.S.C. 1145, ERISA §
1132(g)” (Doc. 31). Plaintiffs go on to noteatha thorough discussion of the reasoning which
supports Plaintiffs’ claimss set out by the court i€arpenters Health and Welfare Fund of
Philadelphia and Vicinity, et al. v. Building Tech, Inc., et al., 747 F. Supp. 288 (E.D. Penn 1990),
andTrustees of Glaziers Local 963 v. Walker & Laberge Co., 619 F. Supp. 1402 (D. Md. 1985).
In both those cases, the courts held that tha teinpaid contributions,” as used in ERISA,
referred to all contributions aatanding at time the funds’ suit began. Accordingly, an employer
could not escape liability for ierest, penalty, and costs by payidelinquent contributions after
commencement of action but prior to entry ofraafijudgment. However, the courts also held
that contributions that were tendered priorcanmencement of the lawsuit were not “unpaid
contributions” from which liquidated damages abbk calculated. Thedindings, support, not

undermine, Defendant’s position and the Eighth Circuits holdirgjtiheman.



Even if Plaintiffs cannot recover under EHR, Section 502(g), Rintiffs argue they
should be allowed to recover under the applicabbeisions of the partiegollective bargaining
agreementSee Trustees of Glaziers Local 963, 619 F. Supp. 1402 (holding that 29 U.S.C. §
1132 does not preempt alternative contractual dezseset forth in the collective bargaining
agreement for contributions which had not bead pmely). However, the Eighth Circuit found
this argument unavailing ifGittleman, holding that a contract claim under the collective
bargaining agreement is preempted by Seci®3?2(g)(2). According to the court,

“[tlo allow the funds to recover ligdated damages outside the statutory
framework of section 1132(g)(2), wiits 20% limitation, would be to allow
funds with no ‘unpaid contribution’ tovaid the strictures othe 20% rule and

in some cases to afford them a fullemezly than that available to funds with
‘unpaid contributions.” Congress canri@ve intended such an anomaly. The
detail and comprehensiveness of Heetion 1132(g)(2) remedy supports the
conclusion that it was meant to ‘sugpt any remedy that otherwise would be
available.” Gittleman, 857 F.2d at 478.

Conclusion

For the foregoing reasons, Plaintiffs’ motitox summary judgmens denied. Because
the Eighth Circuit has held that delinquent paymeatssfied prior to initiation of a lawsuit are
not “unpaid contributions” pursunt to which a party may be entitled to liquidated damages
under 29 U.S.C. 1132(g), Plaintiffs’ have faileml show that they are entitled to summary
judgment. Accordingly, Plaintiffs’ motion is denied.

IT ISSO ORDERED.

Date: April 2, 2012 /s/ Greq Kays

GREG KAYS, JUDGE
UNITED STATES DISTRICT COURT



