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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

GWENDOLYN G. CARANCHINI )
)
Plaintiff, )
)
V. ) Case No. 4:10-CV-00672-DGK
) (consolidated with 4:11-cv-0464)
BANK OF AMERICA, N.A,, et al., )
)
Defendants. )

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

This case arises out of a dispute ovemtbie on Plaintiff pro se Gwendolyn Caranchini’s
home (“the Property”). Now before the Cbis Defendants Bank of America, N.A.; BAC
Home Loan Servicing, LLC; Counywide Home Loan ServicingWilshire Credit Services;
Merrill Lynch & Co., Inc.; and Citiank, N.A. as Trustee for the @iécateholders of the MLMI
Trust, Mortgage Loan Asset-Backed Certificates, Series 2006 HE-5's (collectively the “BANA
Defendants”) (Doc. 258) Motion faSummary Judgment (Doc. 258)The BANA Defendants
seek summary judgment on all of Plaintiff's claims against them. For the following reasons, the
motion is GRANTED’

Procedural History

On April 29, 2010, Plaintiff filedhis lawsuit (“the fist lawsuit”) in the Circuit Court of

Jackson County, Missouri. On July 6, 2010, Defendants removed the case to this Court based on

diversity jurisdiction.

! The Court notes that in a companion order to this one, the Court granted summary judgB#eBtHome Loan
Servicing, LLC, Countrywide Home Loan Servicing, and Wiiks Credit Services because they no longer exist.

2 In ruling on the motion, the Court has carefully considered BANA Defendants’ sioggest support (Doc. 259),
Plaintiff's opposition (Doc. 401), arBANA Defendants’ reply (Doc. 405).

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/mowdce/4:2010cv00672/95434/
http://docs.justia.com/cases/federal/district-courts/missouri/mowdce/4:2010cv00672/95434/427/
http://dockets.justia.com/

Plaintiff filed a second amended complaasking the Court to invalidate the security
interest on the Property. Plaffis second amended complaint contains two counts. The first
count seeks to quiet title the Property; the second coumieks an injunction preventing any
Defendant from foreclosing on the Property.

On September 20, 2010, Plaintiff fled anothawsuit (“the seond lawsuit”) in the
Circuit Court of Jackson County, Missouri. Plaintiff named as defendants all of the defendants
in the first lawsuit and Kozeny & McCubbin, LL@&e alleged successor trustee of the Deed of
Trust. On February 22, 2011, Plaintiff filed a@ed amended petition. The first count is almost
identical to the first cant in the first lawsuit. The seed count asserts a negligence claim
against BOA/BAC, Countrywide and NiS, and it seeks unspecified damades.

On May 4, 2011, MERS removed the second lawsuit to this Court.

On January 5, 2012, the Court granted PREmtmotion to consolidate the second
lawsuit into the first.

Subject Matter Jurisdiction and Choice of Law

While Plaintiff argues the Court erred in damyiher various motion® remand, there is
no choice of law dispute here. The parties aginae Missouri law provides the applicable rule
of decision.

Summary Judgment Standard

A moving party is entitled to summary judgnt “if the pleadings, depositions, answers
to interrogatories, and admissions fda, together with the affidats, if any, showthat there is
no genuine issue as to any material fact andttfeimoving party is entitled to judgment as a

matter of law.” Fed. R. Civ. P. 56(c). Armpawho moves for summary judgment bears the

% This second amended petition also asserted a tbindtca claim for breach of fiduciary duty, against two
defendants who the Court subsequently dismissed from the litigation.
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burden of showing that éne is no genuine isswf material fact. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 256 (1986). When consiggra motion for summary judgment, a court
must scrutinize the evidence in the light shdavorable to the nonmoving party, and the
nonmoving party “must be gen the benefit of all reasonable inferenceddirax Chem. Prods.
Corp. v. First Interstate Commercial Cor@50 F.2d 566, 569 (8th Cir. 1991) (citation omitted).

To establish a genuine issue of fact suintito warrant triathe nonmoving party “must
do more than simply show th#tere is some metaphysical dowds to the material facts.”
Matsushita Elec. Indus. ColLtd. v. Zenith Radio Corp.475 U.S. 574, 586 (1986). The
nonmoving party must set forth specific facts simgwthere is a genuine issue for trial.
Anderson 477 U.S. at 248. But the nonmoving party “cannot create sham issues of fact in an
effort to defeat summary judgmentRSBI Aerospace, Inc. Wffiliated FM Ins. Cq.49 F.3d
399, 402 (8th Cir. 1995) (citation omitted).

Undisputed Facts

For purposes of summary judgment, the Court finds the facts to be as followslune
10, 2006, Plaintiff borrowed $300,000 from Aegis LempCorporation (“Aegis”) and executed
an adjustable rate note (the “Note”) payablé&gis in the original principal sum of $300,000,

payable with interest. By executing the Note, Plaintiff promised to pay $300,000.00 with

* The Court has omitted properly controverted facts, asbdects that are immaterial to the resolution of the
pending motion, asserted facts that are not properly supported by admissible evidence, legsibrgnelnd
argument presented as an assertion of fact.

® Plaintiff attempts to create a factual dispute by claiming her signature was forgetiff Rdinits that she signed

a note that is identical to the one attached to Deferglamtion for summary judgment as an exhibit, but denies
that the exhibit is a copy dhe note she signed. Althoughe Court facilitated Plaintiff's request to view the
original Note, Plaintiff did not retain an expert to conduct a forensic examination of the Note, nor has provided any
factual support for her forgery claim. The Court alsteadhat in her Second Amended Petition, Plaintiff alleged
she signed a note contemporaneously wikbcuting the deed of trust. On this record, the Court finds Plaintiff has
failed to establish a genuine dispute of matdael as to the authenticity of her signatu@wusu v. N.Y. State Ins.

655 F. Supp. 2d 308, 319 (S.D.N.Y. 2009) (holding a plaintiff alleging forgesyridve summary judgment must

offer competent evidence supporting the allegation).



interest at a yearlyate of 9.025% (subject & potential change in inmest rate on July 1, 2008)
until the Note matured on July 1, 2036.

Section 1 of the Note provides that the “Lenahay transfer this Note. Lender or anyone
who takes this Note byansfer and who is entitleto receive payments undiis Note is called
the ‘Note Holder.” Sectioril of the Note states that,

In addition to the protections gineo the Note Holder under this
Note, a Mortgage, Deed of Trust or Security Deed (the “Security
Instrument”), dated the same date as this Note, protects the Note
Holder from possible losses whiatight result if I do not keep the
promises that | make in this Note. That Security Instrument
describes how and under whainditions | may be required to
make immediate payment in fudf all amounts lowe under this
Note.

To secure payment of the Note, on JAi@e 2006, Plaintiff executeand delivered the
Deed of Trust to Aegis, whicgranted a security interest tine real property commonly known
as 1203 West 62nd Street, Kansaty,QMlissouri 64113 (the Property”f The Deed of Trust
was recorded with the Jackson County, Miss Recorder of Beds on October 3, 2006.

The Deed of Trust purports tovgi the grantee a first priority lien and security interest on
the Property. Under the heading “TransieRights in the Property,” it states

This Security Instrument securesliender . . . Fothis purpose,
Borrower irrevocably grants, bargai sells, conveys and confirms
to Trustee, in trust, with power of sale, the following described
property located in the County dackson . . . which currently has
the address of 1203 West 62nd, Kansas City, Missouri, 64113.

Deed of Trust at 3-4.

® The legal description of the property is: Lot 84, extepteast 120 feet thereof, mesas at right angles to the
east line of said lot 84, and lot 85, except the west 69.45 feet thereof all in Suncrest, a subdivision in Kansas City,
Jackson County, Missouri, according to the plat shown in plat book 23 page 47.
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Section 20 of the Deed of Trugrovides that the Note may be sold and the loan servicer
changed. In relevant part, it states:

Sale of Note; Change of LoarServicer; Notice of Grievance.
The Note or a partial interest in the Note (together with this
Security Instrument) can be salde or more times without prior
notice to Borrower. A sale might result in a change in the entity
(known as the “Loan Service”) thabllects Periodic Payments
due under the Note and this SetyuInstrument and performs
other mortgage loan servicing lgations under the Note, this
Security Instrument, and Applicable Law. There also might be
one or more changes of the Lo&grvicer unrelated to a sale of
the Note . . . .

Section 24 of the Deed ofrust also provides for theemoval and appointment of
trustees. It reads,

Lender, at its option, may from time to time remove the Trustee
and appoint a successor trustearny Trustee gmwinted hereunder

by an instrument recorded inethcounty in which the Security
Instrument is recorded. Withoabnveyance of the Property, the
successor trustee shall succeedltothe title, power and duties
conferred upon the Trustee hierand by applicable law.

After Plaintiff executed the Note and Deefl Trust, Aegis transferred the Note and
assigned the Deed of TrusAegis endorsed the Note to AsgWlortgage Corporation without
recourse. Subsequently, Aegis Mortgage pOomtion endorsed the Mo in blank without
recourse.

Plaintiff's loan was one of hundreds ofalts included in the MUI2006 HE-5 pool of
assets (“Pooled Trust”). Certificates in theoled Trust were issued pwant to a Pooling and
Servicing Agreement (the “PSA”) dated September 1, 2006.

Section 10.12 of the PSA discusses third-paepeficiary rights. In relevant part, it

provides that the “NIMS Insurer and the Sw@punterparty shall be deemed a third-party



beneficiary of this Agreement to the same extent as if it were a party hereto, and shall have the
right to enforce the provisions of this Agment.” The PSA does not include any provision
expressly granting third-party righto mortgagors whose loans areluled in the Pooled Trust.

On or about November 2, 2007, Citibank, N @itibank, N.A., as Trustee for the MLMI
Trust Series 2006-HE5, by and through Wilsh@eedit Corporation, itsattorney-in-fact,
removed Todd Hamby as the Trustee under the Deed of Trust and appointed Kozeny &
McCubbin, L.C. as Successor Trustee of theed of Trust. The Appointment of Successor
Trustee was filed with the Jackson County, Miss Recorder of Deeds on November 5, 2007.

On or about April 10, 2012, Mortgage ElectroRiegistration Systems, Inc. transferred to
Citibank, N.A., as Trustee for the Certificatehoklef the MLMI Trust, Mortgage Loan Asset-
Backed Certificates, Series 2006-HES5 all its benadfinterest under thBeed of Trust and the
Note secured thereby (the “Assignment”). eTAssignment was filed with the Jackson County
Recorder of Deeds on April 23, 2012.

Bank of America, N.A., the cume servicer of Plaintiff's loan, holds a limited power of
attorney for Citibank, N.A., as Trustee for thert@ieateholders of the MLMI Trust, Mortgage
Loan Asset-Backed Certificates, Series 2006 Hand in that capacity obtained possession of
the original Note. Bank of America, N.A. albas possession of the angl recorded Deed of
Trust.

Plaintiff has defaulted and failed to fulfifier obligations under the Note and Deed of
Trust by failing to pay the required amountsnabnthly principal and iterest under the Note
when due from November 1, 2009 to the présétaintiff currently owes $293,165.15 in unpaid
principal, plus unpaid interestscrow, fees and costs which haamtinued to accrue since the

default.



Despite the default, Defendants have neoedtosed on the Property, and a foreclosure
sale has not been scheduled. Plaintiff haeny communicated to the Court that she is
negotiating a loan modificationithh Bank of America (Doc. 411).

Discussion
A. Defendants are entitled to summary judgent on Plaintiff's quiet title claim.

The first count in both complaints isgaiet title claim broughtinder Missouri Revised
Statute 88 527.0@t. seq. For relief, Plaintiff requests theoGrt declare both that Plaintiff “is
the sole rightful holder of title” to the Property and that Defendants “have no estate, right, title or
interest in said property.”

Missouri Revised Statute 8§ 527.150 allowsy gperson claiming any title, estate or
interest in a property, to maintain an actioraiagt any other person claiming title, estate or
interest in the same prae It is well-settled tht in bringing a quite tie action, “[a] claimant
must prevail on the strength of his own titledart upon any weakness in the title of the other
party.” Robertson v. N. InteRiver Drainage Dist.842 S.W.2d 544, 546 (Mo. Ct. App. 1992).

Plaintiff has done the exact oppesitere. Instead of establisbiher title to the Property
free of any liens or encumbrances, for example, by establishing that she has made all the required
payments and paid her loan off, Plaintiff seeé# extinguish the BANAefendants’ interest by
claiming her signature on the Note was fordedlaintiff, however, has offered no factual

support for this claim nor has she designated an expert withess to conduct a forensic

" Plaintiff's previous filings attacked Defendants’ interiesthe Note and Deed of Trust on two main grounds: (1)
that the initial appointment of Todd Hamby, a nonresidérlissouri, as trustee on the Deed of Trust somehow
voided Defendants’ interest; and (2) the securitization of the Note and Deed of Trust somehow voidedhi®efenda
interest. In their initial brief, Defendants convincingsbunked these arguments. Recognizing these arguments are
futile, Plaintiff's response abandons these arguments andsaas®rgery claim. Since Plaintiff offers no factual
support for this claim and has not designated any expardpnduct a forensic examination, it appears Plaintiff's
forgery assertion is an attempt raise a sismme of fact to avoid summary judgment.
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examinatiorf. Plaintiff's bare allegationsf forgery do not create genuine dispute of material
fact and are insufficient to survive summary judgmédvusu v. N.Y. State In€55 F. Supp. 2d
308, 319 (S.D.N.Y. 2009) (holding a plaintiff alleging forgery to survive summary judgment
must offer competent evidensapporting the allegation).

The record here establishes that Plaintginsid the Note; that repayment of the Note is
secured by the Deed of Trust; and that the Dafe@irust authorizeshe Trustee to conduct a
foreclosure sale under conditions that have bedrhere, namely, Plaintiff's failure to make the
required payments. This precludes the Court from finding that Plainti¢ isole rightful holder
of title to the Property and that Defendants hawenterest in the Property. Thus, the BANA
Defendants are entitled to summary judgimen Plaintiff's quet title claim.

B. The BANA Defendants are entitled to summary judgment on Plaintiff's request for
a declaratory judgment precluding them from foreclosing.

Although it is somewhat unclear, Count lezEch Complaint arguably seeks a declaratory
judgment holding that none of the Defendants laaxight to foreclose on the Property. To grant
a declaratory judgment,

the court must be presented with: (1) a justiciable controversy that
presents a real, substantiapresently-existing controversy
admitting of specific relief, as distinguished from an advisory
decree upon a purely pgthetical situation; (2a plaintiff with a
legally protectable interest atake, consisting o& pecuniary or
personal interest directly assue and subject to immediate or
prospective consequential relief) @ controversy ripe for judicial
determination; and (4) anadequate remedy at law.

Mo. Soybean Ass’n v. Mo. Clean Water Comr02 S.W.3d 10, 25 (Mdnanc 2003) (quotation

omitted). Because the Property is not schetute be foreclosed upon, there is no “real,

8 Instead of supporting her fary claim, Plaintiff has softened it. In her response to the MERS Defendants’ motion
for summary judgment, Plaintiff “denies that the note tizet been produced to her by BOA's lawyers is in fact the
note that she signed and that therefore [the copy of the Note attached to Defend&mt$’caaid be an inaccurate
depiction of that note” (Doc. 399 at 8).



substantial, presently-existingontroversy” that is ripe fo judicial determination and a
declaratory judgment is improper. Thus,f@®w®ants are entitled to summary judgment on
Plaintiff's declaratoy judgment claim.

C. Defendants are entitled to summary judgment on Plaintiff's request for injunctive
relief.

Similarly, the BANA Defendants contend Plaifiifrequest for injunctive relief also fails
as a matter of law. In determining whethegtant a preliminary injurion, the Court considers
(1) the threat of irreparable hatmthe movant; (2) the balancetWween this harnand any injury
that granting the injunction wilinflict on the non-moving party(3) the likelhood that the
moving party will prevail on the migs; and (4) the public interesPhelps-Roper v. Nixorb09
F.3d 480, 484 (8th Cir. 2007Rataphase Sys., Inc. v. C.L. Sys., ,Iiigl0 F.2d 109 (8th Cir.
1981) (en banc). Defendants argue that becaesehidive not initiated foreclosure proceedings
there is presently no tbat of irreparable harm to Plaintifin response, Plaintiff acknowledges
that Defendants have not initiated foreclosurecpedings, and she concedes that her claim for
injunctive relief is noviable at the present time (Doc. 401 at 47-48).

Accordingly, the Court grants the BANBefendants summary judgment on Plaintiff's
request for injunctive relief.

D. Defendants are entitled to summary judgient on Plaintiff's negligence claim.

Finally, the Court holds the BANA Defendanare entitled to summary judgment on
Plaintiff's negligence claim. In order to prevail a negligence claim, ‘@aintiff must establish
that the defendant had a dutypimtect the plaintiff from injuy, the defendant failed to perform
that duty, and the defendant’s failure to perfgoroximately caused injury to the plaintiff.”
Lopez v. Three Rivers Elec. Co-op., Ir#6, S.W.3d 151, 155 (Mo. 2000). “Whether a duty

exists is purely a question of law,’ suitable for determination on summary judgni&ppin v.
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Hill-Rom Co., Inc, 615 F.3d 886, 889 (8th Cir. 2010) (quotibgpez 26 S.W.3d at 155). A
legal duty may arise from a statute; from thetipar relationship to one another; or because one
party assumed a duty to another by agreeménimberman’s Mut. Cas. Co. v. Thorntd@?
S.W.3d 259, 263 (Mo. Ct. App. 2002). Under Missdani, a breach of contract alone does not
give rise to a negligence clairRippin, 615 F.3d at 889.

In the present case, Plaintiff has not idigedi any duty BANA Defendants’ owed her.
While Plaintiff intimates that they owed herdaty “to keep a marketablgtle, to not collect
more than is owed on the note, [and] to keepriEiff from [being] subgcted to constant stress
because they refuse to address issues riegahgr note” (Doc. 401 at 48), she cites no legal
authority recognizing such duties, and theu@ cannot find any. Because Plaintiff cannot
identify any duty the BANA Defendants owedrhenuch less violated, they are entitled to
summary judgment on Pldiff's negligence claim.

Discussion

For the reasons stated above, the CARANTS the BANA Defendants’ motion for
summary judgment (Doc. 258) on all of Plaintiff's claims.

IT IS SO ORDERED.
Date:_September 26, 2013 /sl Greg Kays

GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT
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