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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
BARBARA McNERNEY,
Plaintiff,

V. No.10-0704-CV-W-DGK

N e N

LOCKHEED MARTIN OPERATIONS )
SUPPORT, INC., and )
PARSONS CORPORATION, )

)

Defendants. )

ORDER DENYING MOTION TO DISMISS

Plaintiff Barbara McNerney’s alleges she was wrongfully terminated by Defendants,
private contractors with the Federal Aviatigkdministration (“FAA”). Count Il of her
Complaint alleges McNerney was fired for repagtimproper billing in wolation of the federal
False Claims Act (“FCA”) to her superiors, thiner termination is actionable under Missouri’s
“whistleblower” public policy egeption to the at-will employment rule. Defendants move to
dismiss Count Il under Rule 13(B), arguing that itdoes not allege aufficiently serious
violation of the FCA to establish a plausiblghistleblower” claim. Finding that reasonable
inferences from the facts pled establishes Dddats violated FCA,ral that Defendants fired
McNerney for complaining about this violati, the Motion to Dismiss (Doc. 21) is DENIED.

Choice of Law and Subject Matter Jurisdiction

The parties agree, and the Court does dispute, that Missouri law provides the
applicable rule of decision in this tort dispute. The Court also holds it has subject matter
jurisdiction to hear this case pursuanCsborn v. Haley, 549 U.S. 225, 243-4&007) (holding

that a district court lacks authority to remand a case certified by the attorney general as
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removable under 28 U.S.C. 8§ 2679(d)(2)), evenefdhis arguably no federal question in this
case now that Plaintiff has dismissed thetethStates and Don 8er as defendants.
Standard

To survive a 12(b)(6) motion to dismiss themgmaint must do more than recite the bare
elements of a cause of actioAshcroft v. Igbal, 129 S.Ct. 1937, 1954 (2009)t must “allege
enough facts to ‘nudge’ its claims ‘across lime from conceivabléo plausible.” Rinehart v.
Envtl. Dynamics, Inc., No. 09-4221-CV-C-NKL, 2010 WL 55969, at *1 (W.M. Mo. January 4,
2010) (quotingBell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegedAshcroft, 129 S.Ct. at 1949.

To determine whether the complaint statetaan for relief the court conducts a “context
specific” analysis and “draws on itsdicial experience and common sensdd. at 1950;
Rinehart, 2010 WL 55969 at *1. The court assumesf#otual allegations artrue and construes
them in the light most favorable to the plaintibata Mfg., Inc. v. UPS Inc., 557 F.3d 849, 851
(8th Cir. 2009).

Discussion

Although the at-will employment doctrine veell-established undemissouri law, it is
not unlimited. Margiotta v. Christian Hosp. Northeast Northwest, 315 S.W.3d 342, 346 (Mo.
2010). “Missouri recognizes thaublic policy exception to that-will employment rule.” Id.
Under the “whistleblower” public policy exceptighis a tort to terminate an employee for
reporting “to superiors aio public authoritieserious misconduct that congtites a violation of
the law and ofwell established and clearly mandated public policy.” Id. at 347 (emphasis in

original) (ellipses omitted). Merely violaiy a constitutional or statutory provision is not



sufficient to establish a cause aftion, “the plaintiff must deonstrate that the public policy
mandated by the cited provisionvielated by the discharge.ld.

Here the Complaint alleges that “near the end of September and beginning of October
2009, Plaintiff was told by Defendant Sortor, tprsad the cost’ of certain projects to other
unrelated projects. This caused certain projectse falsely over billed.” Compl. at  63. It
also alleges that McNerney comipled about the false billing teer supervisor; that nothing was
done about it; that this false billing violated the federal False Claims Act (“BCGAil is
contrary to public policy, and #t McNerney was terminated asresult of complaining about
this practice. Compl. at 1 64-66.

Defendants argue that the Complaint doesaspablish that McNerney reported false
billing of sufficient seriousness to invoke th&histleblower” public policy exception. They
contend that the FCA is not directed at evieayd perpetrated on the United States, only those
inflicting actual loss, and that McNerney hasddito allege the Federal Aviation Administration
“paid any money it would not otherwise have padier the contract at isstl Sugg. in Supp. at
5. Defendants suggest there was no FCA vimtaiecause McNerney’s allegations suggest at
worst faulty billing practices, nan actual loss of government funds.

To be actionable under the “whistlebloWwexception McNerney must show that her
discharge violated the public po} animating the FCA. The public policy behind the FCA is to
protect the United States from “all fraudulent atté&srtp cause the Government to pay out sums

of money.” Costner v. URS Consultants, Inc., 153 F.3d 667, 677 (8th Cir. 1998)Accepting the

131 U.S.C. § 3729 (2009).

2 Although the text of the statute imposes liability oaffly person who knowingly presents, or causes to be
presented, to an officer or employediué United States Government . . . ladaor fraudulent claim for payment or
approval,” 31 U.S.C. § 3729(a) (2009pme courts have found a materiality element implicit in the statlf ex

rel. Costner v. United Sates, 317 F.3d 883, 886-87 (8th Cir. 2003). The Eighth Circuit has discussed whether a
materiality element is implicit in the statute, but has not yet unequivocally found erz.887.



factual allegations in the Complaint as tfume can reasonably infer that Sortor’s motivation in
instructing Plaintiff to spread theost of certain projds to unrelated projects was to ensure that
he extracted the maximum amount possiblemfrthe United States by falsely attributing
expenses on unrelated projects that the Unite@Staduld not pay to expses on projects that
the United States would pay. Since the Gowennt never agreed to pay for the unrelated
projects, this was a fraudulent attempt ta thee Government to pay out money it was not
obligated to pay, thus it violatl the public policy embodied ithe FCA and terminating the
Plaintiff for complaining about th practice violated Missouri lawAccordingly, the Court holds
Count Il alleges a plausible claim.
Conclusion

Because Count Il alleges a plausible cldon relief, Defendants’ Motion to Dismiss
(doc. 21) is DENIED.

IT 1SSO ORDERED.
Date:_ October 22, 2010 Is/ Greg Kays

GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT

% The Court emphasizes it has no idea whether there is any admissible evidence to support these allegations. This is
a matter to be considered at thenswary judgment stagef the litigation.



