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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

GEORGE ALVIN WHEELER, )

Plaintiff, ))

V. )) No0.4:10-CV-00966-DGK
BRAD LYNN, et. al., ))

Defendants. : )

ORDER PARTIALLY GRANTING MOTION TO DISMISS

This case arises from the allegedly unlawfuksr at a sobriety checkpoint of Plaintiff
pro se George Wheeler. Aftévheeler was arrested for driving under the influence of alcohol,
the charge was changed to driving under theuamfte of cannabis before his court appearance,
and then all charges were dropped by the prasecuPlaintiff is now suing the individual
officers involved in his arrest and their sopsors under various state and federal laws.

Now before the Court is Defendant polidéiacers Brad Lynn anddana Mauzy’s Motion
to Dismiss (doc. 37). These Defendants arguaenfiffanas failed to state a claim against them;
Plaintiff cannot satisfy the requatecslements of his federal andit& law claims; Plaintiff's state
law claims are barred by the public duty dodrimnd that they are immune from Plaintiff’s
monetary claims. After carefullgonsidering the parties’ arguments, the Court finds Count Il
fails to state a viable 8 1985(3) claim, Codhts claim for money damages is barred by
Missouri’s official immunity doctrine, and CouwmnltV and V are barred by Missouri’s public duty
doctrine. Accordingly, the Motion ISRANTED IN PART and Counts Il through V are

dismissed without prejudice. Counthe § 1983 claim, remains.
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Standard

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fakentroft v. Igbal, 129
S.Ct. 1937, 1949 (2009) (quotimgll Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A
claim has facial plausibility” when the complaintépds factual content that allows the court to
draw a reasonable inference that the defehaliable for the misconduct allegedAshcroft,

129 S.Ct. at 1949. In reviewingettadequacy of a complairthe court assumes the factual

allegations are true and construes them in the light most favorable to Pld»ati#f Mfg, Inc. v.

UPS, Inc.,, 557 F.3d 849, 851 (8th Cir. 2009). In addition, when the author of the complaint is a

pro se litigant, the court construes the complamadly and liberally. F& R. Civ. P. 8(e); 5B

Charles Alan Wright & Arthur R. Miller, Feral Practice and Rredure § 1350 (3d ed. 2004).
Discussion

Plaintiffs Amended Petition (“the Complaintfaises two federal claims and three state
law claims. The Officer Defendanérgue that all the claims against them should be dismissed.
l. The motion is granted in part with respect to the federal law claims.

A. Count | states a § 1983 claim.

Count | of the Complaint aliges that the Defendants arebtPlaintiff without probable
cause in violation of the Fourth, Fifth, and Reenth Amendments. “To state a claim under §
1983, a plaintiff must allege (1) that the defendartéd under color of seataw, and (2) that the
alleged conduct deprived the plaintiff ofcanstitutionally proteed federal right.” Van Zee v.
Hanson, 630 F.3d 1126, 1128 (8th Cir. 2011). Atdzhally, liability under § 1983 “requires a
causal link to, and direct responsilyilfor, the deprivation of rights.’Clemmons v. Armontrout,

477 F.3d 962, 967 (8th Cir. 2007). The plaintiff must “allege facts supporting any individual



defendant’s personal involvement ospensibility for the violations.”Ellis v. Norris, 179 F.3d
1078, 1079 (8th Cir. 1999). In the present castemants claim that Plaintiff has failed to
allege “any personal involvement by either Offitgnn or Mauzy. Insted [P]laintiff merely
alleges that ‘defendants’olated plaintiff's rights.”

Reading the Complaint broadly and liberally, and assuming the factual allegations are
true, the Court finds it alleges sufficient pergbmvolvement from each officer. Pages six
through nine of the Complaint, contain reasopat#tailed allegations about what each officer
did from which it may be inferred that one both decided to arreghe Plaintiff without
probable cause in retaliation foishiefusing to answer certain gtiess or make any statements.
This is sufficient to survive a motion to disgj and this portion of the motion is denied.

B. Count Il fails to state a § 1985(3) claim.

Count Il of the Complaint asserts that all of the Defendants violated 42 U.S.C. §
1985(3)* which provides that,

If two or more persons in any State . . . conspire . . . for the

purpose of depriving, either ditdc or indirectly, any person or

class of persons of the equal mation of the laws, or of equal

privileges and immunities . . . the party so injured or deprived may

have an action for the recovery of damages . . . against any one or

more of the conspirators.
To state a claim under 8§ 1985(3) the complaint rallsge (1) the defendant conspired or went
in disguise on the highway or premises of anotf@x;to directly or mdirectly deprive another
person or class of persons rights based umme or perhaps other class-based invidious
discrimination; (3) the act was done by more thaa person; and (4) there was actual injury or

deprivation of rights.Griffin v. Breckenridge, 403 U.S. 88, 102 (1971)lhe Officer Defendants

contend the second element is not met here.nti#ffa entire response is that his “claim under

! The Complaint cites generically 42 U.S.C. § 1985, wkintompasses three different kinds of conspiracies to
interfere with civil rights. It is clear from the contexatithe Complaint means to agseviolation of § 1985(3).



Section 1985 should stand becasaéicient personal involvemeuwtf Police Officer's Lynn and
Mauzy was alleged throughout Plaintiff's Amedd®etition. The contents of Plaintiff's
Amended Petition were more than required to déistal claim for which relief may be granted.”

No matter how broadly and liberally the i@plaint is construed, it does not contain any
allegation that the officers’ actions were mated by racial animus or other class-based
invidious discrimination. Consequently, tes not state a claim under 8§ 1985(3) and is
dismissed without prejudice.

Il. The motion is granted with respect to the state law claims.

The remaining counts in the Complaint & state law claims. Count Ill alleges
malicious prosecution, Count IV alleges negligent ititiic of emotional distress, and Count V
alleges intentional infliction of emotional distrésd.ynn and Mauzy contend these claims all
fail against them because as police officeeythare protected by Missouri’'s public duty and
official immunity doctrines.

A. Counts IV and V are barred by the public duty doctrine.

Under the public duty doctrine police officersearot liable in tort for injuries to, or
damages sustained by, particular individuals testilt from a breach of the duty officers owe to
the general public.Sherrill v. Wilson, 653 S.W.2d 661, 664 (Mo. banc. 1983). The doctrine’s
purpose is to protect modestlyigpgpublic employees from lawsuitsnd allow them to focus on
their jobs without being distractedNorton v. Smith, 782 S.W.2d 775, 777 (Mo Ct. App. 1989).
“The public duty doctrine is not an affirmativefdese, but rather delineates the legal duty the

defendant public employee ew to the plaintiff.” Southers v. City of Farmington, 263 S.W.3d

2 Plaintiff has captioned Count V “Outrageous Conductytbat under Missouri law is called intentional infliction
of emotional distressSee Gibson v. Brewer, 952 S.W.2d 239, 249 (Mo. 1997) (discussing elements of intentional
infliction of emotion distress). Indeed, Plaintiff cit®goson v. Brewer for the elements of kiclaim, which are the
elements of intentional infliction of emotional distress.



603, 612 (Mo en banc. 2008). The public duty doctrine does not automatically insulate a public
employee from all liability. Themployee must be more than slynfacting within the scope of
his employment; he must be engaged in somécpéat duty of his office or employment, which

.. calls for his professionakgertise and judgment,” to fallnder the doctrine’s protection.
Brown v. Tate, 888 S.W.2d 413, 416 (Mo. Ct. App. 1994). And a public employee may still be
liable if he or she acts “in bad faith or with malic&uthers, 263 S.W.3d at 612.

In the present case the decision to arrest the Plaintiff was made in the course of a
particular duty of Defendants’ employment,mmely conducting a sobitie checkpoint, and the
decision whether to arrest the Plaintiff was exercise of their professional expertise and
judgment. Consequently, the a#irs are protected by the puldicty doctrine unless they were
acting in bad faith or with malice. The matias prosecution claim (CouHt) alleges that Lynn
and Mauzy acted “maliciously” in arresting, imprisoning, and compelling Plaintiff to post a bond
and appear in municipal cou@pompl. at { 31, thus the public giudoctrine does ricshield them
from liability from this claim. Counts IV and, however, which allege that Lynn, Mauzy, and
the other Defendants altered ttiearge after the Plaintiff was arrested from operating a motor
vehicle while under the influee of alcohol to operating motor vehicle while under the
influence of cannabis, does raitege that Defendants actedbad faith or with malice. The
Court cannot infer bad faith or malice heséher, because charging documents are often
amended for perfectly innocuous reasons. Adgiogly, Counts IV and V are barred by the

public duty doctrine.



B. Plaintiff's claim for money damages on Count Il is barred by the official immunity
doctrine.

Missouri’s official immunity doctrine shietdpublic officers acting within the scope of
their authority from liability for injuries arisg from their discretionary acts or omissions, but
not for torts committed when acting in a ministerial capackanagawa v. Sate, 685 S.W.2d
831, 835 (Mo. banc 1985) (overruled on other greyndA discretionary act “requires ‘the
exercise of reason in the adap of means to an end, andschetion in determining how or
whether an act should be domecourse pursued.’Rustici v. Weidemeyer, 673 S.W.2d 762, 769
(Mo. banc. 1984) (quotingackson v.Wilson, 581 S.W.2d 39, 43 (McCt. App. 1979)). A
ministerial function “is one ‘of a&lerical nature which a publiofficer is required to perform
upon a given state of facts, m prescribed manner, in obediento the mandate of legal
authority, without regard to his own judgmentaminion concerning the ppriety of the act to
be performed.” Rustici, 673 S.W.2d at 769 (quotirdgackson, 581 S.W.2d at 43). For example,
an officer has official immunity ihe is driving his patrol car iresponse to an emergency call,
Bachmann v. Welby, 860 S.W.2d 31, 34 (Mo. Ct. App. 1998t not if he is driving in a non-
emergency situatiorBrown v. Tate, 888 S.W.2d 413, 415 (Mo. Ct. App. 1994), the difference
being in an emergency situation an officer is not obliged to drive within the speed limit and stop
for red lights, but must exercise his professional judgmBathmann, 860 S.W.2d at 34,
whereas an officer on routine patislrequired to obey the ordinaryles of the road and is not
exercising his professional expertise or judgmeBtown, 888 S.W.2d at 415. The different
outcomes also stem from the likely comsences of withholding immunity: Withholding

immunity from an officer responding to an ergency call would make him overcautious when



he needs to act “boldly and quickly.Td. Withholding immunity froman officer on routine
patrol will not make him act more carefully, whishappropriate when he is on routine patrol.

Whether official immunity applies in a givenseais very fact drive Even the decision
to arrest someone, which would appear to alveyail some amount of officer discretion, can
be a “ministerial” function and not entitled to immunitfRustici, 673 S.W.2d at 769. As the
Missouri Supreme Court has observed,

[l]n the final analysis, the decisi@s to whether a public official’s

acts are discretionary or ministr must be determined by the

facts of each particular case afteeighing such factors as the

nature of the official's duties, the extent to which the acts involve

policymaking or the exercise oprofessional expertise and

judgment, and the likely consequences of withholding immunity.
Kanagawa, 685 S.W.2d at 836.

In the present case, Count lll alleges thatdtfieers’ lacked sufficient evidence to arrest
the Plaintiff. Compl. at § 32. The officerdlecision was obviously an exercise in their
professional judgment made while they wereduty as police officers operating a sobriety
checkpoint. The consequences of withholdingmunity from officers inthis situation is
potentially disastrous. It would make poliofficers more reluctanto arrest drunk driving
suspects, which in turn wouldcrease the risk of drunk dri\gnaccidents, a public health and
safety problem. Consequently, for purposesdetermining whether the official immunity
doctrine applies, the officers’ acts were discretionary in nature, the official immunity doctrine
applies to Count Ill, and the officease immune from suon this count.

Conclusion
Defendant Officers Brad Lynn and Dana Mauzy's Motion to Dismiss (doc. 37) is

GRANTED IN PART. Counts Il through V arestnissed without prejudé because Count Il

fails to state a viable 8 1985(3) claim, Codhts claim for money damages is barred by



Missouri’s official immunity doctrine, and CowtV and V are barred by Missouri’s public duty
doctrine.

IT IS SO ORDERED.
Date:__June 3, 2011 /sl Greg Kays

GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT




