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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

ALICIA THOMAS, )

Plaintiff, ;
V. ; Case No. 4:10-CV-01010-DGK
FOODS FESTIVAL, INC., et. al., : )

Defendants. : )

ORDER GRANTING DEFENDANTS SUMMARY JUDGMENT

This dispute concerns an alleged violatiorPtintiff Alicia Thomas’s civil rights under
42 U.S.C. § 1981 by Defendants Foods Festival, honi Crutcher, and Larry Heng. Thomas
alleges that she was discriminated against while attempting to purchase items at a Foods Festival
grocery store on October 7, 2010.

Now before the Court is DefendantMotion for Summary Judgment (Doc. 61).
Finding that there is no evidence that Defenddigsriminated against &htiff on the basis of
her race or interfered with her right¢ontract, Defendants’ motion is GRANTED.

Factual Background

The uncontroverted material facts of this case are as follows. Plaintiff Alicia Thomas

(“Plaintiff”) is a black womarf. Defendant Foods Festival, Inc. (“Foods FestiVak)a grocery

store allegedly owned by Defdant Larry Heng (“Heng”), avhite male. Defendant Toni

Y In ruling on this motion, the Court has reviewed antsiztered Plaintiff's seconamended complaint (Doc. 36),
Defendants’ Answer (Doc. 47), Defendants’ Suggestions in Support of the Motion for Sudutgnyent (Doc.
62), Plaintiff's Suggestions in Opposition (Doc)6&nd Defendants’ Reply Suggestions (Doc. 67).

2 Both parties use the words “blackiid “white” rather than “African-Antican” and “Caucasian,” therefore the
Court uses this language.

% Defendants continue to deny that “Foods Festival’ Ia@ legal entity capable of being sued (Doc. 47, { 3).
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Crutcher (“Crutcher”), a whitéemale, was an employee at the store on the day the incident
occurred.

On October 7, 2010, Plaintiff was shopping faragries in the Foods Festival store on as
she had many times before. She picked up twd‘geys,” paper bags &itl with various items
which might be damaged or previously opened #ratoffered at a disant price. The grab
bags were stapled shut. Plainbpened the sealed grab bagssee what items were inside.
After shopping for thirty to forty-five minutes, Plaintiff proceeded to the checkout aisle to
purchase her groceries, inclodithe open grab bags. A surveillance camera recorded video
footage of Plaintiff appraching the checkout aisle atiee events that followed.

As Plaintiff approached the checkout aigae was confronted by Crutcher. Crutcher
removed the open grab bags from Plaintiisopping cart and Plaiftithat she could not
purchase them because they had been opened. According to Plaintiff's deposition testimony,
Crutcher did not state that Plaffitivas “stealing” but told Plaintfi that there were more items in
the bags than had origilly been in them.

Plaintiff demanded to speak to a managed the manager spoke witter. Dissatisfied
with the manager’s response, Plaintiff called thicpaand left the store to speak to an officer.
According to Plaintiff’'s deposition testimony, thest manager came outsittetell Plaintiff she
could still purchase the grab bags. Plaintifiused. Plaintiff was also given the option of
purchasing the items that were not in thalgibags, although she declined to do so.

There were both black and white customiershe store while Plaintiff was shopping.
Plaintiff did not see any other customer with open grab bags, nor did she see any customers,

white or black, who were allowed to purchase an open grab bag. No one affiliated with Foods



Festival called the police on Plaintiff, detained Ri#f, asked Plaintiff to leave the store, or used
any racially derogatory langga towards Plaintiff.

Plaintiff brought this action pro se under US.C. 8 1981. Her complaint alleges that
Defendants “denied [Plaintiff] the equal rightgablic accommodation as enjoyed by the white
customers” in the Foods Festival store (Doc. 3%). 1Specifically, Plaintiff alleges that Crutcher
“Initially targeted and ‘pofiled’ [Plaintiff] because [Plaintiff] is a black female,” (Doc. 37, { 18),
and that Heng is “liable for his failure to propetiain, instruct, supervise and control” Crutcher
(Doc. 37, 1 24).

Summary Judgment Standard

A moving party is entitled to summary judgnt “if the pleadings, depositions, answers
to interrogatories, and admissions fda, together with the affidats, if any, showthat there is
Nno genuine issue as to any material fact andtti@imoving party is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c). “[T]he plain language of Rule 56(c) mandates the entry of
summary judgment...against a party who failsntake a showing sufficient to establish the
existence of an element essdnt@ that party’s cas and on which thgparty will bear the
burden of proof at trial."Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)n such a situation,
“there can be ‘no genuine issue as to any ristéact,” since a complete failure of proof
concerning an essential elemehthe nonmoving party’s case nesarily renders all other facts
immaterial.” Id., at 323. “The moving party is ‘entitled to judgment as a matter of law’ because
the nonmoving party has failed to make a sufitishowing on an essential element of her
case...”Id.

A party who moves for summary judgment lsetire burden of shamg that there is no

genuine issue of material factAnderson v. Liberty Lobby, Inc477 U.S. 242, 256 (1986).



When considering a motion for summary judgmentourt must scrutinize the evidence in the
light most favorable to the nonmoving party and the nonmoving party “must be given the benefit
of all reasonable inferences.Mirax Chem. Prods. Corp. v. First Interstate Commercial Corp
950 F.2d 566, 569 (8th Cir. 1991) (citation omitted).

To establish a genuine issue of fact suéintito warrant triathe nonmoving party “must
do more than simply show th#tere is some metaphysical dowds to the material facts.”
Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 586 (1986). Instead, the
nonmoving party bears the burdensetting forth specific facthewing there is a genuine issue
for trial. Anderson477 U.S. at 248. However, the nonnmyparty “cannot create sham issues
of fact in an effort to defeat summary judgmerRSBI Aerospace, Inc. v. Affiliated FM Ins. Co.
49 F.3d 399, 402 (8th Cir. 1995) (citation omitted).

Discussion

Plaintiff brought this suit under 42 U.S.C1881, which provides thatl persons within
the jurisdiction of the United States “shall have #ame right . . . to make and enforce contracts
... as is enjoyed by white citizens . . ..” 45IC. § 1981(a). To establish a prima facie claim
of discrimination under 8 1981, Pl&fh must show: (1) that shes a member of a protected
class; (2) that Defendants intedd® discriminate against her dme basis of herace; and (3)
that the discrimination interfered with her proted right to make and enforce contracBee
Bediako v. Stein Mart, Inc354 F.3d 835, 839 (8th Cir. 2004) (citation omitted).

Although Plaintiff is a member of a protedt class, she has not established that
Defendants intended to discriminatgainst her on the basis ofrliace, nor has she established

that any discrimination againster interfered withher protected right to make and enforce



contracts. Since Plaintiff cannot establish $beond and third elements of her case, Defendants
are entitled to summary judgent as a matter of law.

A. Thereis no evidence that Defendants intended to discriminate against Plaintiff on the
basis of her race.

There is no evidence, direct or circumstantial, that Defendants intentionally discriminated
against Plaintiff on the basis of her race, thusrff cannot establish the second element of her
case. Evidence is considered “direct” ifestablishes a specific link between the alleged
discriminatory animus and the challenged cond#itnam v. Unity Health Sys348 F.3d. 732,
735 (8th Cir. 2003). Because such direct evidésicare, intentional discrimination may also be
proven by circumstantial evidenc&ee Kim v. Nash Finch Cd.23 F.3d 1046, 1059 (8th Cir.
1997). Circumstantial evidence of discrimioatiincludes evidence of disparate treatment
between similarly situated indduals of different racesSee, e.g., Chappell v. Bilco C&.75
F.3d 1110, 1118 (8th Cir. 2012) (allowing circuardial “similarly sitwated” evidence of
discrimination § 1981 employmediscrimination case);izardo v. Denny’s, In¢.270 F.3d 94,
101 (2d Cir. 2001) (“When plaintiffs seek to dravferences of discrimination by showing that
they were ‘similarly situated in all materialspects’ to the individuals to whom they compare
themselves, their circumstances need not katichl, but there shoulde a reasonably close
resemblance of facts and circumstances.”).

There is no direct evidence that Defendantsniionally discriminated against Plaintiff.
Defendants did not accuse Pldinaf stealing or use any rachalderogatory language towards
her. Plaintiff was not denied the opportuntty purchase her other grocery items and was
eventually offered the chance to purchase the gp#m bags. These faatstinguish Plaintiff's

case fromGreen v. Dillard’s which she cites in support. [@reen the court held that the



defendant’s use of a racial sltwombined with his refusal teerve the plaintiffs, was direct
evidence of discriminationGreen v. Dillard’s, Inc.483 F.3d 533, 540 (8th Cir. 2007).

Similarly, there is no circumstantial evidertbat Defendants intennally discriminated
against Plaintiff.  Plaintiff was not treatedifferently from any similarly situated white
individuals. It is undispted that Plaintiff did not see anyhet customers in the Foods Festival
store, white or black, who wesdlowed to purchase an open gizdyy, and Plaintiff has offered
no other evidence that white customers wal@ved to purchase open grab bags.

Significantly, Plaintiff has fiered no evidence of discrimation by Defendants against
other African American customers either. n&illance video footage and Plaintiff's own
testimony proves that there were several otheklastomers in the Foods Festival store on the
same day as Plaintiff, and that they were not treated any differently from white customers. In
fact, the surveillance video shows a black womandbelped at the customer service desk at
the very same time Plaintiff was speakin@ioitcher and the store manager there.

Thus, there is no evidence, direct or circuangal, that Defendants discriminated against
Plaintiff or anyone else. PIdiff has failed to establish theesond essential element of a prima
facie case.

B. Thereisno evidencethat any discrimination by Defendants against Plaintiff interfered
with her protected rightsto make and enfor ce contracts.

To demonstrate unlawful interferencatiwher § 1981 right to make and enforce
contracts, the third element of her case, BRfdimust show that Dendants “thwarted” her
attempt to make a contracBee Gregory v. Dillard’s, Inc565 F.3d 464, 471 (8th Cir. 2009).
“[lnterference is established where a merghablocks’ the creation of a contractual

relationship.” Id., at 471.



Section 1981 does not protect the “mesgpectation of being treated without
discrimination while shopping.1d., at 473. The Eighth Circuit has explicitly held that racially
discriminatory watchfulness @urveillance is not sufficiertb establish alaim under § 1981
unless the customer is actually prevented nmextely deterred, frommaking the purchasdd.

The decision inGregory v. Dillard’s where the Eighth Circuit affrmed a grant of
summary judgment to a defendant in analogowusumstances, is instructive. {&regory, a
black woman was shopping at the defendantsesand picked up itemsghich she intended to
purchase. A store employee followed her tigloaut the store and whehe customer emerged
from a changing room, two police officers wererdwatching her. The customer was offended
by what she took to be racialtiiscriminatory surveillance andfter demanding to speak with a
manager, decided not to purchase her itelts.at 481. The Court of ppeals affirmed that the
customer’s right to contract undgection 1981 had not been thwartédl., at 474.

Asin Gregory, the undisputed facts ofithcase show that Plaintiff was at worst deterred,
not prevented, from entering intocontract with Defendants. a#itiff admits in her deposition
that the store manager offereddbher purchase the open grab hagsl that she declined to do
so. If anything, the facts @regorywere more favorable to the customer than those presented
by Plaintiff here, since there was at least ewigethat the surveillance waacially motivated.
Here, as the Court noted abottegre is no such evidence.

Conclusion

Plaintiff has failed to establish that Defentiaintentionally discrminated against her on

the basis of her race and has also failed tdokstathat her right to mk@ and enforce contracts

under 8 1981 was thwarted by Defendants’ condigcause Plaintiff has failed to establish



these essential elements of her case, Defendants are entitled to judgment as a matter of law and
Defendants’ motion for summajudgment is GRANTED.

IT 1SSO ORDERED.

Date: July 3, 2012 /s/GregKays

REG KAYS, JUDGE
UNITEDSTATESDISTRICT COURT




