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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

LARONDA PHOX, )
)
Plaintiff, ) Case No. 11-00437-CV-W-DGK
)
V. )
)
MOTOR BANC OF LIBERTY et al., )
)
Defendants. )

ORDER GRANTING MOTION TO DISMISS

This case arises from PlaiftLaronda Phox’s allegationthat Defendants Verlin Boes,
JoAnn Boes, Michael Boes, Motor Banc oberty, and Giovanna LLC d/b/a America’s Cash
Advance illegally repossessed hehite as part of a larger path of racketeering punishable
under the Racketeer Influenced and Corrupt Omgdinins Act (“RICQO”). Defendants have filed
a motion to dismiss the federal RICO claim faiture to state a claim upon which relief can be
granted (Docs 60-69). Additiolyg Defendants seek tbhave the remaing state law claims
dismissed for lack of subject matter jurigdia. Plaintiff opposes the motion as to all
Defendants (Docs. 82-86). Defendants colletyivfiled “Reply Suggesons to Plaintiff's
‘Response’ to each Defendant’s Motion to Dismiss” (Doc. 87).

The Court finds that Plaintiff has failed tproperly allege a civil RICO claim.
Furthermore, this Court declines to exercise supplemental jurisdiction over the remaining state
law claims. Accordingly, Defend#s’ motion is GRANTED andl&Plaintiff’'s remaining state

law claims are DISMISSED WITHOUPREJUDICE against all Defendants.
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Factual Background'

In December 2009, Laronda Phox arranged financing for the purchase of a 2001
Mitsubishi Montero from Defendant Motor Bamwvned by Defendant JoAnn Boes. Plaintiff
alleges that during the loan application angbssession processes, Defendant committed various
illegal acts that provide the basis for FRICO claim, and that in April 2010, Defendants
wrongfully repossessed her vehicle, pronglihe basis for her state law claims.

According to Plaintiff, Motor Banc employeblichael Boes, arranged the sale and loan
agreement. Although Plaintiff maintains thtae law requires a notary to witness a buyer’s
signature on vehicle purchase paperwork, Bfaialleges that she signed the paperwork to
purchase the 2001 Montero without a notary present because Defendants’ notary, JoAnn Boes,
was not available. Plaintiff also maintains tBatfendants later alterede paperwork to comply
with the notary requirenme before providing it to the MissaubDepartment of Motor Vehicles.
According to Plaintiff, Defendants did not retaon provide copies of the signed paperwork to
her.

After the sale transaction was complet&drintiff alleges continuing misconduct on
behalf of Defendants. Specifla Plaintiff maintains that Defedants altered the mileage on the
odometer. Plaintiff also maintains that Defendants refused to provide receipt or account
information to her.

In April 2010, although Platiff maintains that she made all payments in a timely
manner, Defendants repossessed and sold the exetithintiff maintains that Defendants were
contractually required to make‘eourtesy call” notifying Plainff of the amount due, but never
did so. Further, Plaintiff alleges Defendants wiad send a notice to cure prior to repossession.

Plaintiff also maintains that Defendants failedhtdify her of the date dime of the vehicle sale.

! The “Statement of Facts” is drawn heavily from Plaintiff's First Amended Complaint (Doc. 25).
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During the period between repossession dackclosure, Plaintiff maintains she
contacted Defendants regarding tlepossession of her vehicldn response, Plaintiff alleges
that Defendant Verlin Boles sent her a letsely stating that the business was no longer in
operation. Plaintiff also maintains that whieer past attorney contacted Defendant Michael
Boes, Defendant called her a “crackhead.”

Standard

A complaint “must contain . . . a short andipl statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. PaB( To avoid dismissal, a complaint must include
“‘enough facts to state a claim to relibfat is plausible on its face.Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007). A complaint is glitale if its “factual content allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Ashcroft v. Igbal, 129 S.Ct. 1937, 1940 (2009). “While a cdampt attacked by a Rule 12(b)(6)
motion to dismiss does not need detailed factiledations, a plaintiff's obligation to provide the
‘grounds’ of his ‘entitlemat to relief’ requires more thandals and conclusions, and a formulaic
recitation of the elements of a cause of action will not dgefiton v. Merrill Lynch & Co., Inc.,

524 F.3d 866, 870 (8th Cir. 2008). In reviewing dioroto dismiss, the court assumes the facts
alleged in the complaint are true and draws all reasonable inferences from those facts in the
plaintiff's favor. Monson v. Drug Enforcement Admin., 589 F.3d 952, 961 (8th Cir. 2009).

The factual basis of a RICO claim mustdlead with particularity under the heightened
pleading standard of Rule 9(b) of the FederdeRwf Civil Procedure. “In other words, Rule
9(b) requires plaintiffs to plead the who, whahen, where, and how: the first paragraph of any

newspaper story.’Summerhill v. Terminix, Inc., 637 F.3d 877, 880 (8th Cir. 2011).



Discussion

Plaintiff fails to plead sufficient facts to establish a civil RICO claim.

Defendants argue that Plaintiff has failedplead a RICO claim with any specificity.
Specifically, Defendants state tHaintiff has not adequately alleged two predicate acts for each
Defendant as required for a RICO claim; ingtdaefendants contend thataintiff has provided
a bare recitation of the elements.

A RICO claim is establislteunder 18 U.S.C. § 1962(c), wwh makes it “unlawful for
any person employed by or associatgth any enterprise engaged in, or the activities of which
affect, interstate or foreign commeyde conduct or participate, réctly or indirectly, in the
conduct of such enterprise's affairs through #epa of racketeering &wity or collection of
unlawful debt.” To establish criminal liability f@a RICO claim, a platiff must show “(1) the
existence of an enterprise; (2) defendant’'soamtion with the enterprise; (3) defendant’s
participation in predicate acts mdcketeering; and (4) defendandistions constitute a pattern of
racketeering activity.” United Healthcare Corp. v. Am. Trade Ins. Co., 88 F.3d 563, 571 (8th
Cir. 1996). Specifically, “eacldefendant must have engageda pattern of racketeering
activity, evidenced by the commission of at least two predicate &uiiphus v. Sullivan, No.
02-C-5794, 2003 WL 1964333, at *9 (N.D. Ill. Apr. 28, 2003)).

For a civil claim, a plaintiff must not onlgrove the elements for defendant’s criminal
violation but must alsghow that plaintiff sustained anjuny caused by the defendant’'s RICO
violation. Fogie v. Thorn Americas Inc., 190 F.3d 889, 894 (8th Cir. 1999The Eighth Circuit
has “rejected attempts to turn ordinary civil disputes into RICO ca€esi§ Outdoor Adver.,

Inc. v. Viacom Outdoor, Inc., 528 F.3d 1001, 1029 (8th Cir. 2008) (finding a RICO claim may

fail although there is suffient evidence to suppatstate law violation).
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Although Plaintiff pleads facts foher various state law ctas, Plaintiff has failed to
allege two predicate acts for each Defendandeive as a basis for her RICO claim. In her
complaint, for example, Plaintiff recites the cesithat may qualify as predicate acts for a RICO
claim under the statute.

The Plaintiff believes the materitdcts of this case [involve all 3
of] the Defendants with Racketeeriagtivity under federal law (RICO)
that includes a number of criminafefses with Motor Banc of Liberty
and Giovanna LLC d/b/a America's Cash Advance, described below.

The Plaintiff believes [2 or] moref the following crimes have
been committed in a 10-year period by the following named
Defendant’'s as Verlin, Joann amdichael Boes, and believes these
crimes were done with the same purpose and/or effect in a way that
effects the interstate commerasdahow the Defendants can and should
be charged with racketeering.

a. Racketeering activity undideral law includes a number
of criminal offenses,

Fraud relating to identification documents
financial institution fraud,;

obstruction of state investigation

interference with commerce,

interstate transportat in aid ofracketeering
Money Laundering

monetary transactions property derived from unlawful
activities;

i. Interstate transportatn of stolen motor vehicles;
J- Interstate transpottian of stolen property;

K. sale of stolen goods;

l. trafficking in motor vehicles and parts

m. financial institution fraud

SQ@Too00T

Plaintiffs Second Amended Complaint (Doc. 3®owever, Plaintiff does not support this bare
recitation of the elements with any factual basi Plaintiff does not identify what actions
Defendants committed or what category these acfahsvithin. Thus, Paintiff has failed to
sufficiently plead the predicatetagequired foa RICO claim.

Additionally, Plaintiff has failed to plead a sufficient factual basis for the remaining

elements of a RICO violationPlaintiff’'s only factual addition to the statutory elements is the



Defendants’ names. Although ataiéed factual basis is not gqeired, Plaintiff's conclusory
allegations do not satisfy theegalding requirements.  Accandly, Defendants’ motions to

dismiss Plaintiff's RICO claims are GRANTED.

Il. The Court declines to exercise suppleantal jurisdiction over Plaintiff's

remaining state law claims.

Defendant argues that absent the RICOnglaall other state & claims should be
dismissed under Rule 12(b)(1) for lack of subjewtter jurisdiction. Defendant states that
although the Court is not requiréal dismiss the remaining claims, it should decline to exercise
supplemental jurisdiction over them.

Generally, if a district court has originpirisdiction over a civil action, the court has
supplemental jurisdiction over all claims that fopart of the same case or controversy. 28
U.S.C. 8§ 1367(a). A districtocirt, however, “may decline to erscise supplemental jurisdiction
over a claim . . . if . . the district court has dismissed aldims over which it has original
jurisdiction.” 28 US.C. § 1367(c)(3).

Here, the Court had original jurisdiction evelaintiff's RICO claim, which has now
been dismissed. The only remaining claims state law claims over which the Court has no
diversity jurisdiction.Finding no reason why these claims canpetadjudicatedh state court,
the Court declines to exercise supplementakgiction. Therefore, all remaining state law
claims as to all DefendantseaDISMISSED WITHOUT PREJUDICE.

Conclusion

Drawing all reasonable inferencesthe Plaintiff's favor, Rdintiff has failed to plead a

sufficient factual basis for a RICO claim. Defants’ 12(b)(6) motions to dismiss are therefore

GRANTED and Plaintiff's RICO claims are DISBISED as to all Defendants. Because this



Court declines to exercise supplental jurisdiction owethe remaining state law claims, they are
DISMISSED, without prejudicegs to all Defendants.
IT IS SO ORDERED.

Dated: May 18, 2012 /sl Greg Kays
@REG KAYS,
WUNITED STATESDISTRICT JUDGE




