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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

JENISE MORRIS )
Plaintiff,
Case No. 11-0542-CV-W-HFS

V.

HUMANA HEALTH PLAN, INC.,

— N N N N

Defendant. )

MEMORANDUM AND ORDER

Before the court is plaintiff's motion tomeand this case pursuantto 28 U.S.C. § 1447. Also,
before the court is defendant’s motion to dssrpursuant to Fed. R.Civ.P. 12(b)(1) and 12(b)(6).
For the reasons set forth below, the motion moened will be granted; thereby rendering the motion

to dismiss moot.

Factual and Procedural Background

Plaintiff, on behalf of others similarly sated, filed suit against defendant, Humana Health
Plan, Inc., in the Circuit Court of Jackson Coumyssouri, at Kansas City. Essentially, plaintiff
claimed that Humana routinely engaged in a widssg pattern and practice of unlawfully asserting
reimbursement rights on healthcare benefits pagéadthplan enrollees by a third-party tortfeasor
under provisions of the Federal Employee HealtheBies Act “FEHBA.” Plaintiff asserted claims
for unjust enrichment, conversion, and injunctigkef. Pursuant to 28 U.S.C. § 1446(b), Humana
timely removed the action to this court and cladrtteat federal jurisdiction existed under 28 U.S.C.

§ 1331 (federal question), and under 28 U.S.C. § BdD)((the federal officer removal statute).
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Applicable Law

A. Federal Question Jurisdiction

“The Federal Employees Health Benefitst of 1959 (FEHBA), 5 U.S.C. § 8901 et seq.
(2000 ed. And Supp. Ill), establishes a comprehensive program of health insurance for federal

employees.” Van Horn v. Arkansas Blue Cross and Blue Siti2&F.Supp.2d 905, 907 (E.D.Ark.

2007);_quoting Empire HealthChoice v. McVeigh47 U.S. 677 (2006). “The Act authorizes the

Office of Personnel Management” (OPM) to contract with private carriers to offer federal employees
an array of health-care plans.” ldumana has such a contract.

Humana claims that this court has federaktjoe jurisdiction because this case is governed
by federal common law pursuant to 28 U.S.C. § 1331. Specifically, Humana argues that this case
presents a substantial federal question; that is, whether it acted properly under FEHBA in
subrogating plaintiff's claim.

Under 28 U.S.C. 8§ 1331, “The district courtalinave original jurisdiction of all civil

actions arising under the Constitution, laws, eaties of the United States.” Manske v. Rocky

Mountain Holding Cq.2007 WL 119165 * 5 (D.Neb). A defendant may remove a state court claim

to federal court if the claim originally could haleen filed in federal court, and the well-pleaded
complaint rule provides that a federal question raagiresented on the famighe properly pleaded
complaint to invoke federal court jurisdiction. Wdditionally, “federal question jurisdiction will

lie over state-law claims that implicate significant federal issuejuiating Grable & Sons Metal

Prods., Inc. v. Darue Eng’g & Mfg545 U.S. 308, 312 (2005). Therefore, “federal jurisdiction

demands not only a contested federal issue, huisdamtial one, indicating a serious federal interest

in claiming the advantages thoughbi®inherent in a federal forum.”;Iduoting Grable at 313.

A defendant is not permitted to inject a fedep@estion into an otherwise state-law claim



and thereby transform the action into one arising under federal laWCddgress has long since
decided that federal defenses do not provide a basis for removdiThigs, a case may not be
removed to federal court on the lsasf a federal defense, everthié defense is anticipated in the
plaintiff's complaint, and even if both parties admit that the defense is the only question truly at
issue in the case.” IdTo permit removal on the basis of a federal defense would deprive the

plaintiff of the right to be theaster of his cause of action.’, iflioting Caterpillar Inc. v. Williams

482 U.S. 386, 399 (1987). In opposing remand, a defendant bears the burden of establishing that
federal subject matter jurisdiction exists over the plaintiff's case, and if the defendant proves that
any claim within the complaint supports federal question jurisdiction, the entire case may be
removed to federal court including any state-law claims arising from the same core of operative
facts. Manske2007 WL 119165 at, *6. However, all doubts athtopropriety of exercising federal
jurisdiction over a removed case must be resolved in favor of remand. Id

In Manske the plaintiff filed suit in state court agpst several defendants alleging that her
husband’s death in a helicopter crash was the resaufawilty tail rotor system that occurred during
an attempted emergency landing. Plaintiff allegadhts for negligence as well as a claim in Count

V for failure to preserve, retain and maintain certain records relating to the subject aircraft., Manske

at *6. Removal of an entire case to federal coupemsnissible if any claim within the complaint
supports federal question jurisdiction, including algged state-law claims arising from the same

core of operative facts. Idt was upon this basis, the allegation asserted in Count V, that the
defendants claimed supported removal; and argued that if there was a duty to maintain the records,
it was governed by the Federal Aviation Act. @bnversely, the plaintifontended that the claim

was based on breach of a common law duty of care to retain the records. Id

The defendants in Mansié&e Humana at bar, lookedtize reasoning expressed in Grable




in support of their argument that the complaint in each instance raises a substantial federal question.
In Grable a former landowner brought a quiet title actiostate court against a tax sale purchaser,
and alleged that the purchaser’s record title wealid because the IRS had failed to provide the

plaintiff with proper notice pursuant to federal statute. Manak# 7; citing Grable 545 U.S. at

310. The Court held that the plaintiff's superior tdlaim was premised on the IRS’s failure to give
adequate notice, which made “[tjhe meaninghef federal tax provision [] an important issue of
federal law that sensibly belongs in a federal court.titihg, Grable at 315. Thus, the Manske
court held that since the plaintiff's claims werevarily related to the cause of the helicopter crash
and any attendant liability, as opposed to federal regulations presented in, @ngbikefenses
presented by defendants based on federal law wmitldrevent remand of the case to state court.
Id, at *81 The court also found that the applicatiom anterpretation of one or two record-keeping
regulations did not equate to states suppleing federal safety aviation regulations.Ttus, the
issue lacked substantial federal interest to y&fleral question justification over the plaintiff's
state law claims. ldSimilarly, here, Humana claims thaterdict for plaintiff would invalidate a
federal government contract program and sigaiitly frustrate OPM’s ability to enforce and
administer FEHBA contracts. However, suffidi@vidence has not been presented which would
demonstrate a substantial federal issue, andeofate of the complairat federal question has not

been presented. West Virginia ex rel. McGraw v. CVS Pharmacy /& F.Supp.2d 580, 585-86

(S.D.W.Va. 2010) (defendant failed to demonstrageetkistence of an “important issue of federal

law that sensibly belongs in a federal court.”); aksg Empire HealthChoice Assurance, Inc. v.

McVeigh, 547 U.S. 677, 704 (2006) (few cases cafisieezed into the slim category Grable

Unless, of course, “the pre-emptive force of a statute is so ‘extraordinary’ that it
converts an ordinary state common-law complaint into one stating a federal claim for purposes
of the well-pleaded complaint rule.” ” Manskat * 8.



exemplifies”).

B. Federal Officer Removal Statute

Humana also claims the presence of federadiction based on the federal officer removal
statute pursuant to 28 U.S.@. 1442(a)(1). Specifically, Humana contends that in seeking
reimbursement it “acted under” the direction of a federal officer, and it has colorable federal
defenses, i.e. official immunity, conflict preption/government-contractor defense, and express
preemption. According to Humana, the OPM exescssgervisory authorityver it as it administers
the Plan for enrollees under a contract negotiated and interpreted by OPM. (Suggestion in
Opposition to Remand: Exh. 1, Declaration of J&@mhumer stating that the standard contract
requires Humana, under certain circumstances, to assert subrogation rights).

81442 allows removal to a federal forum of aiwl or criminal action against “[tjhe United
States or of any agency thereofany officer (or any person aatj under that officer) of the United
States or of any agency thereof, sued infaaial or individual capacityfor any act under color of

such office.” West v. A & S Helicopterg51 F.Supp.2d 1104, 1109 (W.D.Mo. 2010). Four elements

are required to be demonstrated: (1) a defenuamacted under the direction of a federal officer,
(2) there was a causal connection between its acmhthe official authority, (3) the defendant has

a colorable federal defense to the plaintiff's clgiarsd (4) the defendant is a “person” within the



meaning of the statute.,ldt 1109 The words ‘acting under’ are broad,” and the Supreme Court

“has made clear that the statute must be ‘ditherconstrued.’ ” Watson v. Philip Morris Cos., Inc.

551 U.S. 142, 147 (2007). “But broad languageas limitless. And a liberal construction
nonetheless can find limits in a text’s language, context, history, and purposes$.14d.

Humana argues that as a private contradt@rovided assistance to federal officers that
went beyond simple compliance with the law.wéwer, in an opinion written by Justice Breyer
which reversed the Eighth Circuit, the Courlichéhat even though a federal agency directs,
supervises, and monitors a company’s activitieimsiderable detail that fact does not bring the
company within § 1442(a)(1)'s scope and thereby permit removaht [#42.2 Looking at the
statute’s history and prior cases, the Court fouatlttie basic purpose of § 1442 is to protect the
Federal Government from interference with its “@p®ns” where, for example, a state arrested and
brought to trial Government officers and agefatsalleged state law offenses committed while
acting within the scope of their authority. ldlistice Breyer found that precedent and statutory
purpose made clear that the private person’s “actimtgr” must involve an effort to assist, or to

help carry out, the federal superior’s duties or tasksatld43. Such aid doest include simply

*The only factor in dispute at bar is whether Humana acted under the direction of a
federal officer.

%In Watson a putative class commenced suit in state court against Philip Morris, a
cigarette manufacturer, alleging that the defendant designed its cigarettes to deliver more tar and
nicotine that its labels suggested, in violation of the Arkansas Deceptive Trade Practices Act.
Watson v. Philip Morris Companies, In2003 WL 23272484 (E.D.Ark.). Upon removal, Judge
Eisele ruled that because the complaint attacked Philip Morris’ use of the government’'s method
of testing cigarettes, the petitioners were actually suing Philip Morris for “acting under” the
Federal Trade Commission “FTC.” .[dhe Eighth Circuit affirmed on appeal, emphasizing the
FTC’s detailed supervision of the cigarette testing process and likening the case to others in
which the lower courts permitted removal by heavily supervised Government contractors.
Watson v. Philip Morris Companies, 1nd20 F.3d 852 (2005).




complying with the law._Id

Here, the fact that Humana voluntarily entered into a mutually agreed upon contract with the
OPM to administer healthcare benefits to federathployed enrollees, does not rise to the level of
a relationship defined as “acting under a federal officer,”(&dprivate firm’s compliance or
noncompliance with federal laws, rules, and ragahs does not by itself fall within the scope of
the statutory phrase “acting under a federal official,” even if the regulation is highly detailed and
even if the private firm’s activities are highly supervised and monitored). Contrary to Humana'’s

contention, its relationship with the OPM is digfilishable from that found in_Winters v. Diamond

Shamrock Chemical Cal49 F.3d 387 (5Cir. 1998). For there, the i@@mdant chemical company’s

relationship with the government went beyond singpl@pliance with the law; instead, it provided
the government with a product used to lepduct a war, i.e. Agent Orange. Watseiil U.S. at

153. Similar to the defendant in Watsdhe parties at bar have simply engaged in the usual

regulator/regulated relationship, which cannotdrestrued as bringing Humana within the statute’s
terms.

Humana contends that OPM exercises supenvigathority over it, as it pertains to the
reimbursement policy, because the plan it adngrsstio plan enrollees is governed by a contract
negotiated and interpreted by OPM. However, the same argument was raised by the defendant

insurer in_Orthopedic Specialists of New JerBéyv. Horizon Blue Cross/Blue Shield of New

Jersey 518 F.Supp.2d 128 (D.N.J. 2007), and rejected &tyaburt which noteéindings in other
cases where it was held that a provider’s duspide by contract terms does not necessarily amount

to “control” over the Plan provider. Jat 135, n.4; citingArnold v. Blue Cross & Blue Shield of




Tex., Inc, 973 F.Supp. 726, 740 (S.D.Tex. 1998uperseded by statute (on other grounds, i.e.

complete preemption) as stated®iue Cross Blue Shield of Tennessee, Inc. v. Grig04 WL

1854165 (E.D.Tenn.). Thus, in casesenehthe corporation establishes only that the relevant acts
occurred under the general auspices of federattiim then it is not entitled to section 1442(a)(1)
removal._Id at 135. This somewhat deflates Humana’s contention that, “as a practical matter,
Humana has no ability to negotiate the terms afotdracts with OPM.” (Suggestions in Opposition

to Remand: Exh. 1, Declaration of Joan Schuntielnas been held th&EHBA providers “freely

enter [] the market, in which ... carriers ‘compeigorously’ with other providers within the pool

of federal employees. Orthopedic Specialiatsl35. As recently held by Judge Noce in Nevils v.

Group Health Plan, Inc4:11-CV-00588, June 15, 2011 (E.D.Mo.), compliance with federal laws,

rules, or regulations is not “acting under theediion of a federal official,” and “[a] contrary
determination would expand the scope of [§ 14%2(] considerably, potentially bringing within
its scope state-court actions filagainst private firms in many highly regulated industries.”). Nevils

at 8;_citing Watson v. Philip Morris Cos., In&51 U.S., at 153. Under the circumstances presented

at bar, Humana has failed to demonstrate tradtéd under the direction of a federal officer, and,

therefore, this court does not have subjeditengurisdiction under the federal officer removal

“The Arnoldcourt noted that Humana offered no evidence that its contract negotiations
with OPM involved anything other than arms-length bilateral give and take ... OPM negotiates
with various insurance carriers to obtain the best benefits coverage packages for federal
employees ... OPM contracts with approximately 400 health benefits plans throughout the
country, and all federal employees can choose among at least seven plans in which to enroll ...
differences among the plans results from the fact that OPM enters separate negotiations with
each carrier. Orthopedic Specialj$i48 F.Supp.2d at 135, n.4.

Relatedly, the 8 Circuit noted that FEHBA providers “freely enter [] the market, in
which ... carriers ‘compete vigorously’ with other providers within the pool of federal
employers.” Id citing, Houston Community Hospital v. Blue Cross Blue Shield of Texas, Inc.
481 F.3d 265, 272 {5Cir. 2007). Because the terms of the Master Contract are freely entered
into, the mere existence of such terms does not evidence a level of “control” sufficient to provide
a basis for removal. Id




statute, pursuant to 28 U.S.C. § 1442(a)(1).

Nevertheless, Humana argues, that, alternatively, removal was proper under the federal
officer statute based on three federal defered@sial immunity; conflict preemption/government-
contractor defense; and express preemptioruppart of its immunity defense, Humana relies on

Holton v. Blue Cross and Blue Shield of South Carolita-.Supp.2d 1347, 1351 (M.D.Ala. 1999),

and claims that it has a colorable defense bedabas put forth in issue the question of whether
it was acting as an agent of the United Stafdthough the court in Holtofound that the defendant
insurer adequately put the question in issue @tidr it was acting as agent of the United States
S0 as to provide a colorable federal defens®wéreign immunity, the courts in both Van Hanul

Orthopedic Specialistsleclined to follow. While reviewing this issue, the court in Orthopedic

Specialistsnoted that a provider’s duty to abide lmntract terms does not necessarily amount to
“control” over the Plan provider. Jét 135.

In Houston Community Hospital v. Bl¥éross and Blue Shield of Tex., Ind481 F.3d 265

(5" Cir. 2007), the plaintiff hospital rendered medicahtment to patients covered by the defendant

Blue Cross who misrepresented the level of haadtle coverage of each patient and then refused

*Similarly unavailing is Humana'’s reliance on cases decided prior to WaesoHolton
v. Blue Cross 7 Blue Shield of S,66 F.Supp.2d 1347 (M.D.Ala. 1999), and Alabama Dental
Association v. Blue Cross and Blue Shield of Alabama, R@07 WL 25488 (M.D.Ala).
Moreover, in finding federal officer removal jadiction, these courts did not discuss whether
the defendants were under the direct and detailed control of federal agencies. Orthopedic
Specialists518 F.Supp.2d at, 138, n. 8.

®The Holtoncourt looked at a federal court which found that a sufficient showing of
acting “under the color” of the United States has been made where the party puts in issue the
guestions of official justification and immunity. Holtoat 1351; citingGroup Health Inc. v.
Blue Cross Assog587 F.Supp. 887, 890 (S.D.N.Y. 1984). As well as another federal circuit that
determined that a statement in the removal petition that the plaintiff’'s allegations were based on
acts done by the Humana under color of his office as an employee of the United States while he
was acting in the scope of his employment was sufficient to give rise to a colorable defense. Id
at 1351-52; citingJamison v. Wiley14 F.3d 222 (ACir. 1994).




to pay accordingly. Idat 267. The court looked at the legiisia history of FEHBA which indicated
Congress’s intent to establishealth benefits program for fedeshployees so as to compete for

the best talent with private companies.dtd271. With that in mind, Congress sought to set up a
partnership between OPM and private carrieith OPM being responsible for the overall
administration of the program while sharing tay-to-day operating responsibilities with the
employing agencies and the insurance carriersTlde court therefore reasoned that Congress did

not with the FEHBA hand off a government fuoctj rather Congress decided to get into the
insurance business, and not every activity in which government might decide to engage is a function
of the government in private hands. Tthe court also noted, and rejected the argument posed by
Blue Cross that a grant of immunity would fwet ensure uniformity in plan administration, &d

274. In reliance on Westfall v. Ervid84 U.S. 292, 295 (1988), the court held that a court should

not expand the scope of governmental immunity unless the interests involved greatly outweighed

the costs. Idat 275;_superseded by statute (on other grounds, i.e. federal employee liability) as

stated in Franka v. Velasque832 S.W.3d 367 (Tex. 2011). Immunity comes at a “great cost”

because an “injured party with an otherwiseitogous tort claim is denied compensation simply
because he had the misfortune to be injured by a federal officidh kbm, Humana has not
established that it acted either under the directiaanfefleral officer or as an agent of the United
States, and is, therefore, not entitled to assertion of an official immunity defense.

Humana also claims that as a government contractor it is entitled to the government-

"The court also found guidance from then-Judge Ginsburg who in Doe v. DéOBE.
2d 1319 (D.C.Cir. 1983), examined Congress’s choice to use government contractors, rather than
the government itself, to provide FEHBA health benefits and determined that Congress designed
the program as it did in order to “ensure maximum health benefits for employees ‘at the lowest
possible cost to themselves and to the Government.” ” Houston Com, B&%-.3d at, 271,
citing, Doe at 1330 n. 41. Rather than one plan administered by the Government, Congress
created a system in which insurers compete vigorously for employees’ subscription dollars. Id




contractor defense in support of federal offim@noval. Humana contends that under the two-part

test of Boyle v. United Techs. Corg87 U.S. 500, 507 (1988), this case is controlled by federal

common law. In the Boyldecision the Court held that countay create federal common law only
when the operation of state law would: (1) sigrafitly conflict with (2) uniquely federal interests.
Boyle, at 507-08. Humana contends that under Baylenique federal interest may be implicated
in cases involving a government contractor’s gand obligations under its contract with the
United States. The Court discussed examplessés found to involve unique federal interests.
These are cases in which such rights and obligations involve circumstances where liability to a third-
party arises out of performance of the contracin guits filed in state court alleging civil liability
of federal officials for actions taken in the course of their duty. Batl®05. A unique federal
interest has also been found where an indeperoattactor is performing its obligation under a
procurement contract. ldt 505-06. This is also true where the authority to carry out the project was
validly conferred; that is, if what was done weithin the constitutional power of Congress, there
is no liability on the part of the contractor for executing its will. al 506. However, where
“litigation is purely between private parties ahaes not touch the rights and duties of the United
States,” federal law does not govern. Id

Humana claims that a unique federal interest is demonstrated by Congress’s intent to
provide uniform treatment of federal employeesolled in plans under FEHBA as evidenced by
the inclusion of an express preemptjmovision pursuant to 5 U.S.C. § 8902(mf{Humana

further claims that any application of Missoarénti-subrogation law would significantly interfere

8t reads, in pertinent part: that “[t]hertes of any contract under this chapter which
relate to the nature, provision, or extent of cogerar benefits (including payments with respect
to benefits) shall supercede and preempt any State or local law, or any regulation issued
thereunder, which relates to health insurance or plans.”



with and ultimately defeat the implementation of a uniform standard.

In Empire HealthChoice v. McVeighb47 U.S. 677 (2006), the plan administrator

commenced suit against a plan die®who, after recovering damages from a third party tortfeasor,
refused to submit to the plan administrafmeviously paid medical costs. After careful
consideration, and reference to the federal common law theory presented intBey@ourt
ultimately held that while there existed a distincigiaal interest in the health and welfare of federal
workers, those interests did not warrant federatagbt of an insurer’s contract-derived claim to
be reimbursed from the proceeds of a federakers state-court-initiated tort litigation. Empire
at 701.

A recent case in this circuit considered guestion under circumstances factually similar
to those at bar - where the plan enrollee cono@gsuit to contest the obligatory reimbursement of
medical costs upon receipt of damages fromthi@l party tortfeasor - as opposed to a plan

administrator claiming entitlement to reimburseménYan Horn v. Arkansas Blue Cross and Blue

Shield 629 F.Supp.2d 905, 910 (E.D.Ark. 2007), a provision of the Arkansas State Made Whole
Doctrine provided that an insurer is entitle@tdorce its contractual right of subrogation cetfter

the insured has been fully compensatetinade whole” for his total loss. ldt 910. The defendant
insurer argued that this provision significanthnflicted with the Plan’s reimbursement provision
and frustrated the FEHBA objectioé national uniformity in benég and plan administration. ,Id

at 910-12° Judge Eisele, persuaded by Judge Posnédirgiin Blue Cross Blue Shield of Ill. v.

°The court noted that some states apply the “made whole” doctrine as a default rule but
would permit the parties to contract out of i, iAlabama, California, Mississippi, the District of
Columbia, Louisiana, New Hampshire, Ohio, Oklahoma, Rhode Island, and West Virginia. Van
Horn, 629 F.Supp.2d, at 911, n.8. While other statediding Arkansas, Minnesota, Nebraska,
Tennessee, Utah, Wisconsin, and Montana apply the doctrine even if the parties have attempted
to contract out of it. Idat n.9.



Cruz 495 F.3d 510, 514 {Tir. 2007), found that no federal-cation jurisdiction existed because
there was no unique federal interest at issue. Van, l88F.Supp.2d at 911-12. The courtin Cruz
in reliance on the Supme Court in_Empirenoted a distinction between benefits and
reimbursement, and concluded that the amount of benefits are determined by the health plan, and
are, therefore, uniform across the states lsthey are unaffected by a common fund doctrine.
Van Horn at 912. In other words, any lack of unifatyrthat results by the effect of the common
fund doctrine as to how much of a judgment or settlet proceeds an insured is permitted to retain,
does not also result in a lackwtfiformity in benefits. Van Horrat 912. Consequently, under the
two-part_Boyletest, the court held that federal jurisdiction was lacking. 1d

Even more persuasive to me is the analygitudge (now Justice) Sotomayor in the decision

affirmed by the Supreme Court. EmpHealthChoice Assur., Inc. v. McVeigB96 F.3d 136, 142

(2" Cir. 2005). She acknowledged that “at a later stage of the proceedings, a significant conflict
might arise” between New York state law and tlikefal interests underlying the federal statute. She
stated, however, that “it would be up to the statert to apply federal common law.” If a federal
guestion were not disclosed in the plaintiffgite court petition, removal might be barred. 396 F.3d

at 143, n. 4. The Sotomayor views are of spectak@st here as they may suggest a continuing

majority on the Supreme Court consistent with_the Empire HealthCresaé. While the issues

remain fairly debatable, | will join Judge Eis@terejecting Humana’s removal argument based on
federal question jurisdiction.

Humana claims that under 5 U.S.C. § 8902(m)(1), as amended in'°119@8,

n section 8902, Congress authorized the OPM to contract with insurance carriers to
offer a variety of plans to federal employees, and included a preemption clause which states:

The terms of any contract under this chapter which relate to the nature, provision,
or extent of coverage or benefits (including payments with respect to benefits) shall



contractual subrogation provisions noted in the Plan preempt any state law that prohibits
subrogation. Humana’s reliance on this statute is misplaced. Under the doctrine of complete
preemption, removal is appropriate if “the sdtjmatter of a putative state law claim has been
totally subsumed by federal law - such that state law cannot even treat on the subject matter. West

Virginia Ex Rel. McGraw v. CVS Pharmacy, In¢48 F.Supp.2d 580, 583 (S.D.W.Va. 2010). When

complete preemption exists, federal law provides the exclusive cause of action, and in essence “there
is ... no such thing as a state-law claim,”dti583. To prove complete preemption, “a defendant
must establish that the plaintiff has a ‘discemitelderal [claim]’ and that ‘Congress intended [the
federal claim] to be the exclusive remedy for the alleged wrong.” ” Id

However, a determination that federal law governs a cause of action does not necessarily

confer removal jurisdiction. Weathington v. United Behaviorial HedlthF.Supp.2d 1315, 1319

(M.D.Ala. 1999). State courts have plenary jurisdictand are competent to hear claims that require
the application of federal law. .Ifederal question jurisdiction requires that the action arise under
the Constitution, laws, or treaties of the Unitedt&, and in deciding whether a federal question
exists, a court must apply the well-pleaded complaie whereby the court looks to the face of the

complaint, rather than to any defenses asserted by the defendanitingg Caterpillar, Inc. v.

Williams, 482 U.S. 386, 392 (1978) (the general rulih# a case may not be removed to federal
court on the basis of a federal defense, inclutlegdefense of preemption). Here, plaintiff has
asserted claims for unjust enrichment, conversiod,injunctive relief which do not state a federal
guestion on its face. Nonetheless, completemption, as an exception to the well-pleaded

complaint rule” may give a court federal question jurisdiction, and it focuses on the intent of

supersede and preempt any State or local law, or any regulation issued thereunder,
which relates to health insurance or plans. West Virginia ex rel. McGraw v. CVS
Pharmacy, In¢.748 F.Supp.2d 580, 583 (S.D.W.Va. 2010); citihd).S.C. § 8902(m)(1).




Congress. Weathingtoat 1319

On appeal to the Supreme Court subsequent to the amendment, the Court in Empire
HealthChoice addressed this issue and noted that while FEHBA's preemption provision
independently conferred federal subject matter jurisdiction, it concluded that section 8902(m)(1)
“does not purport to render inoperatiaey and all state laws that in some way bear on federal

employee-benefit plans.” Jduoting Empire HealthChoig&47 U.S. at, 697-98. The Court pointed

out that the purpose of FEHBA'’s preemption\psion and its accompanying regulations were to
ensure that suits brought by beneficiaries for denial of benefits would land in federal gourt. Id

citing, Empire HealthChoiceat 696. However, if Congress intended the provision to also

“encompass contract-derived reimbursement claebseen carriers and insured workers, it would
have been easy for Congressay so;” which it did not do. |cat 698. Thus, under the issue at bar
between Humana and plaintiff as it relates to reimbursement, Humana fails to demonstrate a
colorable defense under complete preemption.

Accordingly, it is hereby

)t is noted that due to an amendment to the preemption provision of FEHBA in 1998,
some courts have held that the amendment broadening the scope of FEHBA'’s preemption
language indicates Congress’s intent thatiBE completely preempt state law concerning
federal employees’ health coverage. BluesSrBlue Shield of Tennessee, Inc. v. Grif2004
WL 1854165 *2 (E.D.Tenn.); sedsq Rievley v. Blue Cross Blue Shield of Tennes&fe
F.Supp.2d 1028, 1034 (E.D.Tenn. 1999). The 1998 amendment eliminated the language
restricting FEHBA'’s preemption to instances where state law was “inconsistent with” health
insurance contracts. Rievlegt 133.

It is equally noted, however, that even after the 1998 amendment broadening FEHBA's
preemptive scope, courts continued to deny removal based on a claim of complete preemption.
Griffin, 2004 WL 1854165 at, * 2; citin@lue Cross Blue Shield of Illinois v. Cru2003 WL
22715815 * 6 (N.D.llIl.);_declined to follow hlue Cross Blue Shield of Tennessee, Inc. v.
Griffin, 2004 WL 1854165. Other courts that, like Groave denied removal based on complete
preemption subsequent to the 1998 amendment include, State Farm Indem. v. Ztano
F.Supp.2d 229, 238-239 (D.N.J. 2002); Empire HealthChoice Assurance v. McReighWL
22171693 *3 (S.D.N.Y.).




ORDERED that plaintiffs motion to reand (ECF doc. 6) is GRANTED. The above
captioned case is REMANDED to the Circuit Ciooir Jackson County, Missouri at Kansas City
within twenty one (21) days from the date of this ordédtris further

ORDERED that defendant’s motion to dismiss (ECF doc. 7) is DENIED as moot.

/s/ Howard F. Sachs
HOWARD F. SACHS
UNITED STATES DISTRICT JUDGE

November_ 2, 2011

Kansas City, Missouri

12A similar decision was recently reachedatks v. Meridian, Case No. 11-94,
W.D.Mo., a matter strikingly similar to the case at bar. To the extent the two cases are parallel, it
is noted that upon appeal the Petition seeking interlocutory relief, was denied. (Case No. 11-
8023, Eighth Circuit).



