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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

GROWTH OPPORUTNITY
CONNECTION, INC.,

)
)
)
)
)

Plaintiff
V. ) Case. No. 11-00601-CV-W-DGK
PHILADELPHIA INDEMNITY ) :
INSURANCE COMPANY, )

Defendant. ))

ORDER DENYING MOTION TO REMAND

This case arises out of an insuranagreement between Defendant Philadelphia
Indemnity Insurance Company (“Philadelphi@id Plaintiff Growth Opportunity Connection,
Inc. (“GOC”). Currently pending before th@ourt are “Motions to Remand” on behalf of
Missouri’'s Attorney General (he Attorney General”) (Doc8), GOC’s Appointed Receiver
(“the Receiver”) (Doc. 10), and Greater Kaa<City Community Foundation (“GKCCF") (Doc.
27) who all argue that Defendant’'s removalthis action pursuant to the Court’s diversity
jurisdiction is inappropriate because therentt diversity of citizeship and the amount in
controversy does not exceed $75,00e Court has fully revieweall three motions to remand
and Philadelphia’s response to these motionsecaBse the Court finds that there is complete
diversity of citizenship and the amount @ontroversy exceeds $75,000, the “Motions to
Remand” on behalf of the Attorney Gerlethe Receiver, and GKCCF are denied.

Philadelphia also moves the Court to dssnGOC’s Third-Party Petition against it
pursuant to Federal Rules of Civil Procedure J20h (4) & (5) (Doc. 3) for lack of personal

jurisdiction, insufficient process, and insufficiesdrvice of process. The Court, after carefully
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considering this Motion and GOC'’s response tdints that service gbrocess was insufficient
and grants Philadelphia’s “Mion to Dismiss” (Doc. 3).

Finally, the Court considers GOC’s “Moh to Dismiss” GKCCF's Third-Party
Complaint against it for lack of personal juldtbn pursuant to 12(b)(2) (Doc. 26). Because the
Court finds that GKCCF's intervention was pnoper, GKCCF's claim is dismissed without
prejudice.

Background

In 2008, Growth Opportunity @nection, Inc. was a nongdit corporation providing
loans to small start-up businesses. At tivae, Philadelphia Indemnity Insurance Company
provided insurance to GOC which included coverfmgeemployee theft. In late 2008 and early
2009, GOC discovered employee theft in #mount of $158,715.82, as valued by Heanchan
Valuation Services, Inc., (“Heanchen”) an ipdadent forensic accountant hired by GOC. In
January 2009, GOC submitted a claim to Philadelpimder its policy for that amount. Finding
that the theft of GOC’s three employees con&dwonly one act of theft, Philadelphia adjusted
GOC'’s claim to $85,194. Pursuant to a ¢aander, Philadelphia then remitted $31,749.52 to
Heanchen as payment for its services to GOC.

On June 29, 2009, GOC'’s Bahkof Directors resigned, ahdoning the corporation and
leaving no one to govern or manage GOCHaies or to accept Philadelphia’s remaining
insurance payment of $53,444.48. On OctoPgr 2009, the Missouri Secretary of State
administratively dissolved GQC Consequently, on Novemb@gd, 2010, Philadelphia filed a
Petition for Dissolution and for Appointment oé&eiver in the Circuit Court of Jackson County,
Missouri (“Missouri State Coti). On January 14, 2011, Missouri Attorney General Chris

Koster, on behalf of the State of Missouriteiivened in the Missou6tate Court action under



his authority to oversee andopect charitable assets pursuemiRSMo. § 355.731(4). At that
time, the Attorney General also filed his owastition for dissolution and appointment of a
receiver.

On March 14, 2011, the Missouri State Coupt@pted David V. Kenner as the Receiver
for GOC, authorizing him to collect all funds due to GOC from Philadelphia. On or about April
27, 2011, the Receiver made written demandPloladelphia to pay GOC the remaining
$53,444.48 plus the additional policy proceeds of at least $90,000. On May 2, 2011,
Philadelphia dismissed its state courtitiet, and on May 27, 2011, the Receiver accepted a
check from Philadelphia ithe amount of $53,444.48, expresslgaring the right to seek
additional policy proceeds.

On June 6, 2011, the Receiver filed a ThirdyPBetition against Philadelphia, alleging a
breach of contract claim ardemanding the additional insurance amounts not yet paid. This
claim was filed in Missouri State Court in teseame Receivership action originally initiated by
Philadelphia and the Attorney General. Riglphia filed a Notice of Removal on June 10,
2011, seeking to remove the case from the MissBtate Court to the United States District
Court for the Western District dflissouri based on diversity jurisdiction (Doc. 1). On July 13,
2011, The Greater Kansas City Community Fotiodamoved to intervene as a plaintiff
pursuant to Fed. R. Civ. P. 24(a); this Court granted the motion on August 9, 2011.
Subsequently, the Attorney General, joined thg Receiver, moved tcemand the case to
Missouri State Court, arguing that there wasdinersity of citizenshipand the action did not
meet the amount in controversy requireme@®KCCF also moved to remand, arguing that its
entrance into the case defeats the requirements of complete diversity of citizenship between the

parties.



Standard

An action may be removed by the defendanemhthe case falls within the original
jurisdiction of the dstrict courts. 28 U.S.C. § 1441(a). tlfe case is not ithin the original
subject matter jurisdiction of the district coutie court must remand the case to the state court
from which it was removed. 28 U.S.C. § 14)7( The burden of establishing federal
jurisdiction is on the p#y seeking removal.ln re Bus. Men’s Assurance Co. of ASB2 F.2d
181, 183 (8th Cir. 1993). “Removal statutes atrictly construedand any doubts about the
propriety of removal are to bresolved in favor of stateoart jurisdiction and remand.Transit
Cas. Co. v. Certain Undenters at Lloyd’s of London119 F.3d 619, 625 (8th Cir. 1997). In
addition, the Supreme Court has suggested that ther higher hurdle for the removal of actions
brought by a stateFranchise Tax Bd. of State of California v. Constr. Laborers Vacation Trust
for S. California et al. 463 U.S. 1, 22, n. 22 (1983). “[C]onsi@tions of comity make us
reluctant to snatch cases which a State has brdumhtthe courts of that State, unless some
clear rule demands it.Id.

To invoke original diversity jusdiction, the parties must hmtizens of different states
and the amount in controversy must exceed $75,0@)®¥e of interest and costs. 28 U.S.C.
§ 1332(a). Complete diversity between the paitiegquired; the presencé a single plaintiff
from the same state as a single defendantaesttiversity and extinguishes a federal court’s
jurisdiction to hear the matteiexxon Mobil Corp. v. Allapattah Servs., In645 U.S. 546, 553

(2005).



Discussion of Remand
A. The present action is separate and independe from the state court Receivership
action initiated by Philadelphia and the Attorney General.

The Attorney General argues that the THwalty Petition for additional damages filed by
the Receiver in this case is within the scope of the original state Receivership action and resolves
issues with which the Attorney General has gitilmate interest. Specifically, the Attorney
General maintains that “[b]y requesting a recetoerollect all funds duto [GOC], the Attorney
General intended the receiver tdlect these funds by filing this itld-party petition in this suit”
(Doc. 8, p. 5). If the Court allows Philadelpbtearemove only the Third Party Petition and not
the Receivership action, the Attorney General esgtiwill “split onecase into two’(Doc. 8-1,

p. 6).

The Court finds that the insurance claim iis ttase is separate and independent from the
GOC Receivership action such that adjudicatiothefinsurance claim will not split what should
be one case into two. First, this case doesinterfere with theGOC Receivership action
because it is seeking the adjudication of inspeam rights only. Second, this is not a proper
third-party petition under the Missouri Rules of ICRrocedure; in fact, ift were consolidated
in the GOC Receivership action, the Missouri &t@ourt would be compelled to strike it.
Accordingly, the present claim is separate endependent from the BBouri State Receivership
action.

1. This case seeks the adjudication ofin personam rights, and, therefore,

adjudication in federal court is proper.

The general rule is that if “two suits are immeor quasi in rem, so that the court, or its

officer, has possession or must@aontrol of the property whids the subject of the litigation



in order to proceed with the cgiand grant the relief soughetfurisdiction of the one court
must yield to that of the otherPrincess Lida of Thurand Taxis v. ThompspB805 U.S. 456,
466 (1939). The Supreme Court FmincessLida, however, held thavhen a party seeks to
adjudicate an in personam right in federalurtothe adjudication does not interfere with
preexisting state receivership actiorld. In fact, the Court stated that “it is settled that where
the judgment sought is strictly in personam, bibih state court and the federal court, having
concurrent jurisdiction, may proceed with the litigation at least until judgment is obtained in one
of them which may be set up ass ajudicata in the otherPenn General Cas. Co. v.
Pennsylvania294 U.S. 189, 195 (1935Rrincess Lida 305 U.S. at 466. ThErincess Lida
Court went on to clarify that the rule regarding in rem or quasi incasas “has no application
to a case in a federal court bdsgon diversity of citizenship, venein the plaintiff seeks merely
an adjudication of his right of fiinterest as a basis of a claagainst a fund in the possession of
a state court.”ld. at 466.

The Eighth Circuit has specifically held tHatleral courts have jisdiction even where a
state receivership actios concurrently pendingRogers v. Paving Dist. No. 1 of City of Eureka
Springs 84 F.2d 555, 558 (8t8ir. 1936). InRogers the Eighth Circuit He that pending state
receivership proceedings did not preclude fbderal court from exercising its diversity
jurisdiction. The court noted “it is clear thide jurisdiction existing in the state court did not
prevent the federal court from exercising its jurifdit in the case at bar, to the extent that such
exercise of jurisdiction dichot interfere with the possession by the state court through its
receiver of the res involved indHitigation, and that such exesei of jurisdiction accorded due

and proper regard to the procaegh had in the state courtld.



The present case is an in personam actioreach of an insurance contract. It seeks
only to determine whether Philadelphia breacitedontract with GOC and owes money to the
Receiver. Adjudication of this claim will not afft the administration of GOC'’s assets or of the
Receivership itself. Therefore, adjudicatmiithe claim in federal court is proper.

2. The Third-Party Petition filed in the State Receivership action is improper and

subject to being stricken.

Missouri Rule of Civil Procedure 52.11 states that, “At any time after commencement of
the action a defending party, ashad-party plaintiff, may causa summons and petition to be
served upon a person not a partythte action who is or may be liable to the defending party of
all or party of the plaintiff's claim againshe defending party.” Mo. R. Civ. Pro. 52.11(a).
Furthermore, “Any party may move strike the third-party claim dor its severance or separate
trial.” 1d. Philadelphia argues that this case waspnoperly brought as third-party petition:
third-party practice is permitted only in “actionahd is only appropriate when the third-party
defendant may be liable to the dedéng party for all or part of thplaintiff's claims against the
defending party. The Court agredst a third-party petition ismproper here, finding that a
receivership proceeding is not an “action” aner¢his no evidence that Philadelphia is liable for
any claim the Attorney General has against GOC.

Missouri Rule of Civil Procedure 52.11(a) prbes for third-party petitions only after
commencement of an “action;” thus, if there is ntbomg there is no authority to file a third-party
petition. InAinsworth v. Old Security Life Ins. Cahe Missouri Court of Appeals, interpreting
Rule 52.12, held that a receivership proceedingot an action. 68%.W.2d 583 (Mo. App.
1985). In that case, the cownstrued a section of Mo. KCiv. P. 52.12 that provides in

relevant part that “anyone ahbe permitted to intervene in an action . . Id” In holding that a



receivership proceeding is not an action sueh the proposed intervener could intervene, the
court noted that “the wor@ctions’ is not usually considered include such mrceedings as the
settlement of estates, the probate of wilsthe distribution of property, though proceedings
ancillary thereto may partake of the nature of actiomd.’{quotingFischer v. Sklenarl01 Neb.
553 (1917)).

Missouri Rule of Civil Proedure 52.11(a) also requires thia¢ third-party defendant
“be liable to the defending parfgr all or part of the plainfi’'s claims against the defending
party.” Here, the only claim pending in the Bt&eceivership Action is the Attorney General’s
Petition seeking the appointment of a receiver thie dissolution of GOC. A third-party petition
on behalf of GOC would only be appropriafeGOC could argue tt Philadelphia was
somehow liable to it for all or part of the Attorney General’s claims againsSée AAA
Excavating Inc. v. Francis Constr. In&678 S.W.2d 889, 894 (Mo. Ap 1984). However, here
the Attorney General's petition against GOC doesseek monetary damages or other relief for
which Philadelphia could be liabldt seeks only appointment afreceiver, and therefore, does
not fall within the purview of ta third-party petition rule. Hus, if the present claim were
consolidated with the GOC Reuership action, the Missouri SeaCourt would be compelled to
strike the Third-Party Petitionld. (“The correct remedy for ¢hsituation where the petition
states a cause of action but is not the propbjest of a third partypetition is striking the
pleading . ...").

The Attorney General argues that whethertkivel-party petition isSmproper in the State
Receivership proceeding is irrelevant for determining whether removal to this Court was proper.
However, this analysis is far from irrelevarather, the Court finds tighly instructive as to

whether this case is separate and distinct floenState Receivership proceeding. If the case



were remanded, the Missouri St&eurt would be compelled torite the Third-Party Petition
and GOC would be required to bring the claim in separate suit. Accordingly, this analysis
supports the Court’s conclusion that GOC'’s ineaeaclaim against Philadelphia is a separate
civil action for purposes of removal.
B. The State of Missouri is a not real pary in interest in the Receiver's action to
recover money from Philadelphia.

The Attorney General argues that there is no diversity jurisdiction in the present action
because “a suit between a state ancitizen or a cgoration of another ate is not between
citizens of different states” asquired under 28 U.S.C. § 133Rlighway Comm’n of Wyoming
v. Utah Constr. Co.278 U.S. 194, 200 (1929juoting Postal Telegraph Cable Co. v. Alabama,
155 U.S. 482, 487 (1894). The Attorney General gmeto argue that the State of Missouri, as
represented by him, is a real party in interabiereby destroying dersity jurisdiction.
Philadelphia agrees with this summation of ke, but disagrees abbwhether the Attorney
General is a real party in interest in this case.

In determining whether the court has jurisidio, “a federal court mat disregard nominal
or formal parties and rest jurisdiction onlypon the citizenship of real parties to the
controversy.”Navarro Sav. Ass'n v. Led46 U.S. 458, 461 (1980). Thus, where a state is
merely a nominal party to the action, its meresgnce will not defeat diversity jurisdiction in
federal courts. State of Mo. ex rel. Weles v. Freedom Fin. Corp.727 F. Supp. 1313 (W.D.
Mo. 1989). Accordingly, if the Attorney Generalrist a real party in terest, the Court must
disregard him for purposes of deteéning diversity jurisdiction.See Missouri v. Homesteaders

Life Ass'n 90 F.2d 543, 545 (8th Cir. 1937).



The “real party in interest,” for purposes @étermining diversityjurisdiction, is “the
person who, under governing subsian law, is entitled to dorce the right asserted.lowa
Pub. Serv. Co. v. Med. Bow Coal .C656 F.2d 400 (8th Cir. 1977). To be a “real party in
interest,” the Attorney General must have a detiterest in the litigation beyond “the state’s
general ‘governmental interest in the welfareabhfits citizens . . . and in securing compliance
with all its laws.” Ramada Inns, Inc. v. Rosemount Mem'l Park A&98 F.2d 1303, 1306 (3d
Cir. 1979) (quotingMissouri, Kansas, & Texas Ry. Co. v. Hickma83 U.S. 53, 60 (1901)).

The Attorney General argues that he hasags been recognized as a real party in
interest in actions involving chtable assets and charitable tejseven where the charitable
organization itself is a co-plaintiffGlenmede Trust Co. v. Dow Chem..C384 F. Supp. 423,
428 (E.D. Pa. 1974) (finding that tha®, through its Attoey General, is a reghrty in interest
even though the charitabieist is a co-plaintiffyMurphey v. Dalton314 S.W.2d 726, 731 (Mo.
1958); Lackland v. Walker52 S.W. 414, 423 (Mo. 1899) (“The pubigthe beneficiary of the
trust, and the attorney general, as its reptasigr, was the only real party in interest.”).
Accordingly, even though GOC'’s Receiver is a pantthis suit and the Attorney General seeks
to benefit the Receiver’'s cause, iBestill a real party in interestHis voice is independent and
should not be eliminated merely because tbeeRer chose to pursuecaurse of action with
which the Attorney General agreeSee In re Pruner’s Estaté36 A.2d 107, 109-10 (Pa. 1957).
The Attorney General also argutsat he has an actual andgaizable interesin protecting
charitable assets for the public at large “to whbmsocial and economic benefits of [charitable]
trusts accrue.”Seeln re Estate of Feinstejb27 A.2d 1034, 1036 n.3 (Pa. 1987).

Philadelphia, on the other hand, asserts that the Attorney General’s argument proves too

much. If the Attorney General's generalizedenmest in protecting the assets of non-profit
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corporations makes him a real party in inter&tiladelphia argues th&ahe state would be a
party in interest in all litigation; because the gmse of all litigation is to preserve and enforce
rights and secure comahce with the law.”"Missouri, Kansas, & Texas Ry. C483 U.S. at 60.
Philadelphia also argues that the Attorney Ganeannot “intervene irevery case that may
touch upon public rights or the public intere¢Poc. 11, p. 11). According to Philadelphia,
“[tlhe AG’s reasoning would lead tthe illogical conclusion thate would be a real party in
interest in every action brought byagainst a non-profit” (Doc. 11, p. 11).

Here, the Attorney General doest seek to intervene in tloase solely because the case
“touches upon the public interest.” Rather, thtokey General seeks to intervene to protect
GOC'’s assets which will, presumably, inure te thenefit of the public. Still, the Attorney
General already has a means teuga that these assets are @cted through its pacipation in
the related Receivership action. While the AteyrrGeneral, on behalf of the public, is the
ultimate beneficiary of GOC’s assets, the Reeeihas been appointed to administer and
maintain those assets. In fact, in the Miss@iate Court’s order ginting the Receiver, it
stated that the Receiver is authorized tpake of GOC'’s assets, sue and defend on its behalf,
collect all funds due to it, andind up and liquidate its affairsHere, the Receiver properly
executes that appointment, suing Philadelphiardoover funds allegedly owed to GOC.
Thus, because the Receivershheen appointed and becauses properly executing its
appointment, it is the real party in interesspensible for “collect[inglll funds due to [GOC]
from Plaintiff” and “institut[ing] all legal proeedings necessary to recover possession of any

property . . . now due or hereafter to become due” (9-1, p. 4).
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C. Philadelphia is not “equitably estopped” from removing this case to federal court
after filing its original Receivership action in state court.

Chapter 28 § 1441(a) allondefendantdo remove cases to federal court in any civil
action in which a district court has originaligdiction. Because they have the opportunity to
choose their preferred forum when they file, Rtifis do not have thisame right. Here, the
Attorney General argues that Philadelphia sd¢ek$%ypass” this provision in Section 1441(a)
and to “effectively remove the vesame issue that it first chose to file in State Court” (Doc. 8,
p. 6).

This argument is misguided and unsupporté&drst, the AttorneyGeneral provides no
support for his assertion that equitable estoppdiepm this situation. In addition, he ignores
the effect of Philadelphia’s preaus dismissal of its petition ithe Receivership action. At the
time the State Court dismissed Philadelphigetition, there were ncalaims pending against
Philadelphia, the court lost jurisdiction over it, and the petition became a ndkty Wittman v.
Nat’l Supermarkets, Inc31 S.W.3d 517, 520 (Mo. App. 2000). Thus, because Philadelphia’s
petition was dismissed entirely, equitable estédpmoes not prevent Defendant from removing
this case to federal court.

D. The amount in controverg is in excess of $75,000.

In addition to arguing that the Court lacksigdiction because there is not diversity of
citizenship, the Attorney General argues that @ourt lacks diversityurisdiction because the
case does not meet the minimum amount inroeetsy requirement of $75,000. Specifically,
the Attorney General argues that GOC’s claigainst Philadelphia for an amount in excess of
$90,000 is a counter-claim, and as such, the anwithe counterclaim canndie considered in

determining the amount in controversfiee Cent. Associated Carriers v. Nicklebe895 F.

12



Supp. 1031, 1034-35 (W.D. Mo. 1998). The Attorney General’s position again ignores the effect
of Philadelphia’s dismissal of its state courtifgen. Once Philadelphiaoluntarily dismissed its
state court petition, it became a nullityittman 31 S.W.3d at 520. THeeceiver’'s Third-Party
Petition against Philadelphia,tiserefore, not a counterclainBecause the Receiver alleged that
Philadelphia owes it an excess of $90,000, the amount in controversy requirement is met.

E. Philadelphia is not a third-party defendant, and, therefore, has the power to remove

the action.

The Attorney General's final argument rediag removal is that Philadelphia cannot
remove the action because a third-party defendanot a “defendant” authorized to remove a
case to federal court within the meaning of the removal stalytite v. Lytle 982 F. Supp. 671
(E.D. Mo. 1997);Friddle v. Hardee's Food Sys., In&34 F. Supp. 148, 149 (W.D. Ark. 1981);
Garnas v. Am. Farm Equip. G&02 F. Supp. 349, 350 (D.N.D. 1980). Generally, the third-
party defendant doctrine holds that third-padgfendants may not remove an entire case to
federal court. There are, however, exceptions fiod arty claims that a not part of the same
civil action as the underlying preeding. If the claim at hand & separate and independent
claim or cause of action, distinct from the amag action, it may still be removable even if the
party seeking removal is labédlas a third-party defendanhNungesser v. BryanNo. 07-1285-

WEB, 2007 WL 4374022, at *5 (D. Kan. December 7, 20&Haver v. Arkansas-Best Fright
Sys., InG.171 F. Supp. 754, 760 (D.C. Ark. 1959).

The Court finds that the Receiver's claim against Philadelphia is a new and separate
“civil action” within the meaning of 88 1441 and 1446, and #laitadelphia’s status as a third-
party defendant is premised only upon the flawed procedure the Receiver used to bring this

action. First, the fact that Padelphia is named as a third-padefendant is rtadispositive in

13



the matter. “[Ijn determining whether removatigdliction is proper, this court is not bound by

the labels attached by state practic&lingesser2007 WL 4374022, at *6. “[T]his does not
mean the State's practice and pahare is irrelevant. The stateurt's characterization of the
action is a factor this court can consider in determining whether a civil action is separate for
purposes of removal.id.

Here, the Court finds that although Philadédpis third-party defendant by name, the
Receiver's proceeding to recover amounts undelirtfigrance agreement is a separate action,
making Philadelphia a defendant who may propezmove an action pursuant to 88 1441 and
1446. The Eighth Circuit decision Porter v. F.M. Davies & Cois highly instructive on this
issue:

The claim is made that this suit is [arcillary to the suit in which the receiver
was appointed now pending in the citccourt of Grant county, S.D.; that the
state court has constructive possessidaaat of the money claimed to be due the
elevator company from Davies & Coand that therefore the case was not
removable to the federal court besausuch a proceeding would be an
interference with the possession of thetesicourt over property in its possession .
.. It [has been] held by the Supreme Gadliat where a proceeding in a state court
is merely incidental and auxiliary to amiginal action there- a graft upon it, and
not an independent and segia litigation- it could not be removed into the
federal court . . . The present suit, hoe is an independent action brought by
the receiver a citizen of South Dakotaamgt Davies & Co., a corporation of
Minnesota. The receiver is pursuing hisnegly in this court the same as in the
state court. The state colmas never obtained possessibithe property sought to
be recovered, and, if the plaintiff in thastion is successful, the receiver recovers
the property in his character as receijgt the same as if the case was being
prosecuted in the state court. The case was removable under the law and there is
no merit in the contention.

223 F. 465 (8th Cir. 1915). LikPorter, the Court here finds that the Receiver's breach of
contract claim against Philadelphia is a sefgacavil action from te GOC State Receivership

case, and thus, it is properlgmovable to this Court.
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F. GKCCF’s intervention was improper; therefore GKCCF must be dismissed from
the case.

GKCCF argues that this case must be remanded to state court because complete diversity
jurisdiction does not exist between GOC and GKCKi#th citizens of Missouri. This argument
is valid only if GKCCF is a proper party toetlitigation. After reealuating GKCCF’s “Motion
to Intervene,” the Court finds that GKCCF nst a proper party to the litigation and cannot
destroy diversity jurisdiction.

In an August 9, 2011 Order, the Court granted GKCCF’s unopposed motion to intervene
pursuant to Fed. R. Civ. P. 24(a). Upon furtb@msideration, taking intaccount the arguments
now before the Court regardirgjversity citizenship, the Courfinds GKCCF’s intervention
improper. “Federal courts may not join personarnaction if the courtdo not have jurisdiction
to hear their claims.”Estate of McFarlin ex relLaass v. City of Storm Lakdlo. C 10-4092—
MWB, 2011 U.S. Dist. LEXIS 100905, at *2011 WL 3957534, at *2 (N.D. lowa, Sept. 7,
2011). Under 28 U.S.C. § 1367(b), federal coddsnot have supplemental jurisdiction over
interveners seeking to be joined under Federal Rules of Civil Procedure 19 afaxikaa. Mobil
Corp. v. Allapattah Services, In&45 U.S. 546, 559-60 (2005).

The Eighth Circuit has yet to address “whetharourt must deny intervener motions of
non-diverse persons in actiommsed solely on diversity.” Estate of McFarlin 2011 WL
3957534, at *2. Other Circuits, howeyéncluding the Fifth and Seventh Circuitgve denied
non-diverse interveners’ motions under Rule ®Aen the court’s only basis for original
jurisdiction is diversityunder 28 U.S.C. § 1332Griffin v. Lee,621 F.3d 380, 390 (5th Cir.
2010); TIG Ins. Co. v. Reliable Research C834 F.3d 630, 634 (7th Ci2003). In addition,

“nothing in the language of Rule 24 suggesty ather outcome but denial of a motion to
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intervene where there would be no jurisdictionhiar the intervenor's claims once he was
joined.” Estate of McFarlin2011 WL 3957534, at *2.

In reevaluating GKCCF's role ithis litigation, the Court mustlso take into account the
development of the case. Given that the Céuads it has jurisdiction to hear GOC’s claim
against Philadelphia, and given that tteuft grants Philadelphia’s motion to dismisajowing
GKCCF to remain as a party would leave @®eurt without federal question jurisdiction and
without diversity of citizenship between the tywarties remaining in thease. This would be
improper. Thus, neither the case law, the langwhdule 24, nor the mumstances of the case
counsel in favor of this Court retainingirisdiction over GKCCF's claim against GOC.
Accordingly, the Court dismisses GKCCIlaims against GOC ithout prejudice.

Discussion of Dismissal
G. GOC'’s Third-Party Petition against Philadelphia is dismissed for improper service

of process.

In addition to removing the case to fedecaurt, Philadelphia moves for dismissal
arguing that the Court lacks ngenal jurisdiction over it becaa GOC'’s Third-Party Petition
service of process was improper. On Jun20d,1, GOC filed its ThirdRarty Petition against
Philadelphia in Missouri State Court. On tlkatne day, GOC mailedcapy of the Third-Party
Petition to Philadelphia’s counseDn June 10th, Philadelphia remadwhe case to federal court.
On June 14th, the Missouri StaCourt issued the summons. @ume 15th, Philadelphia filed
the current motion to dismiss for lack of personal jurisdiction. On June 27, 2011 the Missouri
State Court served theramons on Philadelphia.

Philadelphia argues that at the time thedduri State Court servéide summons on June

27, 2011, that court no longer had @diction over it, and, thereforservice of process was not

! See “Discussion of Dismissal.”
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proper. State ex rel. Consumer Programs, Inc. v. Do9tl S.W.2d 716, 717 (Mo. App. 1997);
Caifano v. Dodds763 S.W.2d 687, 690 (M App. 1988) (holding service upon a party’s
attorney was not proper because the party haddy been dismissed).The Receiver argues
that Philadelphia’s Motion to Dismiss was preuanatbecause it was entered prior to the end of
the thirty day period in which the Receiver had to effect service on Plplaalel Mo. R. Civ. P.

8 54.21. The Receiver also argues that Philadelplaiived any claim for improper service of
process by removing the case to this Court.

The Court finds the Receiverarguments without merit. As a preliminary matter, the
Court notes that Philadelphia didt waive personal jurisdiction by removing this case to federal
court. The Eighth Circuit is clear that “Removal, in itself, does not constitute a waiver of any
right to object to lack ofpersonal jurisdiction.” Nationwide Eng’g and Control Sys., Inc. v.
Thomas 837 F.2d 345, 347-48 (8th Cir. 1988). “A defendant does not waive objections to
service of process or personal jurisdiction bgnoging a state court actioto federal court.”
Cowen v. Am. Med. Sys., Ind11 F. Supp. 2d 717, 720 (E.Bich. 2006) (citingMorris & Co.

v. Skandinavia Ins. Co279 U.S. 405, 409 (1929)). Because GOC participated in this litigation
only by filing removal pleadingst has not waived its objectionsased on lack of personal
jurisdiction.

The Court also finds that the State Caummons issued to Philadelphia was improper
because it was issued after the State Courfudstiction over Philadelphia. Once Philadelphia
voluntarily dismissed its Petition in the Reeaiship action, it was no longer a party to the
litigation. Once Philadelphia removed the action fistate court to federal court, the state court
lost jurisdiction over the matter. 28 U.S.C. § 144é€e State of South Carolina v. Moo4d7

F.2d 1067, 1073 (4th Cir. 197Itolmes v. AC & S, Inc388 F. Supp. 2d 663, 667 (E.D. Va.
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2006). Thus, once the case was properly remd\adidfurther process [should have] issue[d]
from the Federal courtAllman v. Hanley302 F.2d 559, 562 (5th Cir. 1962) (citing 28 U.S.C. 8§
1446(e) and 1447(a)). Accordingly, after June2@,1, the state court lost jurisdiction to issue
the summons or take any other action, and Jinee 14th summons issued by it was void.
Because the summons was void, Philadelphia wagroperly served with process on June 27th.
However, “after an action is removed, feddeaV governs, and defects in service can be
cured in accordance with federal rules of procedi@ewen v. Am. Med. Sys., Ind11 F. Supp.
2d 717, 720 (E.D. Mich. 2006). Section 1448, TitleoR&e United States Code provides that:
In all cases removed from any State coudny district court of the United States
in which any one or more of the defendams not been served with process or in
which the service has not been perfeg®gdr to removal, or in which process
served proves to be defective, suchaass or service may be completed or new
process issued in the samanner as in cases originaflied in such district
court.
In addition, Congreskas authorized, “[ijn any casemoved from a State court,
the district court may issue all necessary wdand process to bring before it all proper
parties whether served by process issuethbyState court or otherwise.” 28 U.S.C. §
1447(a). For cases removed from state cditigants have 120 days after the date of
removal for service of processCowen 411 F. Supp. 2d at 72Bruley v. Lincoln
Property Co., N.C., Inc140 F.R.D. 452, 453 (D.C. Col®991) (holding that the “120-
day period for serving process starts to run endidte of removal rather than the date the
state complaint was filed”). This cases removed on June 10, 2011. The Plaintiff,

therefore, had until October 18, 2011 to properly serve the Defendant. Because the

Plaintiff did not serve process on Defendaythat date, this @ion is dismissed.
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Conclusion

For the reasons discussed herein, the Chuds that the Third-Party Petition is a
separate and independent proceeding from Stete Receivership action, that the Attorney
General is not a party to the Third-PartytifRen filed by GOC agairtsPhiladelphia, that
Philadelphia is not equitably estopped from remguhe case to this Court, that the amount in
controversy exceeds $75,000, and that GKCCF's intervention in the case does not destroy
diversity jurisdiction. Accordingly, the motions to remand on behalf of the Attorney General
(Doc. 8), the Receiver (Doc. 18nd GKCCF (Doc. 27) are DEED. In addition, the Court
finds that GOC did not properkerve process on Philadelphia and GKCCF’s intervention in the
case was not proper. Therefore, all claimthancase are dismissaithout prejudice.
IT IS SO ORDERED.
Date:__December 9, 2011 /sl Greg Kays

GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT
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