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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

KEARNEY TRUST CO, )
Plaintiff, ))
V. ; Case N04:11-CV-00815BCW
THOMAS G. TAYLOR, et al, ;
Defendars. ;
OPINION

On August 22, 2011, Plaintiff Kearney Trust Company (“Kearney”) filed this action
pursuant to 28 U.S.C. § 1335 and Rule 22 of the Federal Rules of Civil Pro¢Bdare#l)
Kearney sought to interplead the disputd®,$73.50into the Court’'s registry to be distributed
to the proper claimardsdetermined by the Court. Kearney also soughigdalischarged from
the matter. The Court granted Kearneytrequests;ltereafter, Kearney deposited the disputed
funds into the Court'segistry and was discharged from this mafiwc. #40)

On August 27, 2012, the Court held a bench taaletermine theights of the competing
claimantsto the disputedfunds Defendant Thomas G. Taylor, Defendant Timothy A.
McMurray, and IntervenorRobert Mihailovich, Jreach appearegto se in-person angbresented
evidence. Intervenor Robert Mihailovich, Sr. appearptb se via telephone and presented
evidence. Defendant Thomas C. McGiffin appeanegersonby counsel, Michael S. Shipley,
and pesented evidence.Defendants Growth Capital Management, LLC and Farhad N.
Mazandaranylid notappear.Pursuant to Rule 52(a) of the Federal Rules of Civil Procedure, the

Court nowissuedts findings of fact and conclusions of law in this matter.
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FINDINGS OF FACT

Having heard evidence and considered the parties’ proposed findings of fact and
conclusions of law, the Court finds the following:

1. DefendantFarhad N. Mazandarany (“Mazandarany”) and Defendant Growth
Capital Management, LLC are in default.

2. IntervenorRobert Mihailovich, Jr.’s oral motion for default against Defendant
Thomas G. Taylo(“Taylor”) and Defendant Tmothy A. McMurray (“McMurray”) was taken
under advisement, and the Court allowed Taylor and McMurray to present evidence.

3. The funds at issue are the remaining proceeds of a check issiaragdarany,
payable to Growth Capital Managemethie(‘Check”).

4. The face amount of the Check was $63,141.00.

5. The heck was deposited witRlaintiff Kearney TrusCompany (“Kearney’)to
the account of Thomas G. Taylor, d/b/a Growth Capital Management on or about December 31,
2008.

6. At the time this action was filed, $45,073.50 of the funds remained on deposit
with Kearney, in the account of Thomas G. Taylor, d/b/a/ Growth Capital Management

7. Kearney made no claim tthe funds at issue. It sought and was awarded
$4,000.00 in attorneys’ fees and $845.79 in costs incurredKeacheywas discharged from
this actionon April 24, 2012.

8. Following payment ofKearney’'sattorneys’ fees and costs, $40,227.71 of the
interpled funds remain on deposit with the Court.

9. There were substantial conflicts in the evidenmeesentedregarding the

ownership of the funds on deposit with the Court.



10. Taylor testified the funds belonged to hgimce the Check wadepsitedin an
accountin the name of Thomas G. Taylor, d/b/a Growth Capital Manageimetite purpose of
starting a new business venture in Missafter consultation wit McMurray andintervenor
Robert Mihailovich, Sr. (“Mihailovich, S¥).

11. McMurray tesified he formerly worked foGrowth Capital Management aod/
Mihailovich, Sr., on a commission basis.

12.  The precise nature or structure of Growth Capital Management was not clear from
the evidence, except it was an entity, perhaps a proprietorship or d/b/a, owned orecbhtroll
Mihailovich, Sr. andt was distinct and separate fraarowth Capital Management, LLC.

13. McMurray further testified the Check wassuedfor commissions owed to
Growth Capital Management and that Mihailovich, &reed McMurray could retain the Check
as payment for past commissions owed to McMurray on other accounts. Finadlyridge
testified he caused theh€ck to be delivered to Taylor, with the understanding and authorizatio
that it would be deposited witkearney in an account titled in the name of Thomas G. Taylor
d/b/a Growth Capital Management for the purpose of starting a new businesse vientur
Missouri.

14.  Mihailovich, Sr. testified hehas no direct claim to thalisputedfunds. He
testifiedhe developed software and licensed that software to Growth Capital Managebt&n
He testifiedthe Check wasssuedfor commission or management fees owe&towth Capital
Management, LLCand that, upon receipGrowth Capital Management, LL@ould owe
Mihailovich, Sr. a portion thereof for licensing. Mihailovich, Sr. further testiffed¢andarany
did not owe him anything. Mihailovich, Sestified McMurray stole thdisputedfunds and that

he reportedt to the United States Postal Inspector and United Sédtemey.



15. Intervenor Robert Mihailovich, Jr. (“Mihailovich, Jr.tgstified he was the sole
owner of Growth Capital Management, LLC, which is no longer in business. Mihailovich, Jr
testified the Check wasssuedfor commissios or management fees owéa Capital Growth
Management, LLC. Mihailovich, Jr. further testified he, as sole owner of Growth Capital
Management, LLC, assigned its claim to ttheputedfunds to himself personally, without
consideration. He testified he did not believe consideratvas necessary because he
personallyandGrowth Capital Management, LL@ere the one and the samiglihailovich, Jr.
testified theassignment was in writingHowever no such writing was produced at trial.

16. Growth Capital Management, LLC, was a Texasted liability company formed
on October 14, 2008.

17. At least some portion of the commissiotts be paid by the Check was for
services rendered prior to October 14, 2008.

18. Mazandarang affidavit, admitted into evidence without objection, indicates his
making of the Check payable to Growth Capital Management (as opposed to Growth Capital
Management, LLC) was intentional and not an oversight.

19. On June 29, 2011, Defendant Thomas C. McGiffimcGiffin”) obtained a
defaultjudgment against Thomas G. Taylofb/d Growth Capital Managememt the Circuit
Court of Clay County, Missouri in the amount of $50,000.00.

20. McGiffin caused an Execution ar@arnishment to be issued uptre default
judgment, andMcGiffin servedit upon Kearney, agarnishee, prior to the institution of this
interpleader action.

CONCLUSIONS OF LAW
This matter is before the Court to determine the rightful claimant of the dispute

$40,227.71 Each claimant has the burden of establishing his/her/its right to the disputed funds
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by a preponderance of the evidence. Gemsol.Underwriters of . Ins. Co. v. Bradshgw 36

F. Supp. 395, 397 (W.D. Ark. 1955)The Courtmust decide whether each party has met
his/her/its burden. After carefully reviewing the evidence adduced at trial and the parties’
argumentsthe Court finds McGiffins the only claimantvho has shown, by a preponderance of
the evidence, he is the rightful claimant of the disputed funds.

Missouri lawhaswell establishedthe fact that funds are deposited in a peisoame is

prima facie evidence that the funds belong to that pérsBmkstaff v. Hill 827 S.w.2d 747

750 (Mo. App. 1992) (citingdaden Bank of St. Louis v. Trapp80 S.W. 2d 755, 759 (Mé&\pp.

1944)). “ Prima facie evidencas ‘[ e]vidence that will establish a fact or sustain a judgment

unless contradictory evidence is produfedolan v. Powers260 S.W.3d 376, 385 (Mo. App.

2008) (citing Hobbsv. Dir. of Revenue 109 S.W.3d 220, 222 (MoApp. 2003). Upon

presentation of prima facie evidence, the party challenging it has the bofdamof to
demonstrate contrary facts. J2elan 260 S.W.3dat 385.

Here, he Check was made payable to Growth Capital Management, ar@htek was
deposited into aank accountin the name of Thomas G. Taylor, d/b/a Growth Capital
Management Therefore, the isprima facie evidencehowing Thomas G. Taylor, d/b/a Growth
CapitalManagment was the owner of the disputed fund@ibe Court finds no credible evidence
to rebut the prima facie evidence that Thomas G. Tagllbfa Growth Capital Management sva
the owner of the funds and, therefore, concludes Thomas G. Tayida Growh Capital
Managemenis the rightful owner.

Furthermore, the undisputed evidence shows McGiffin obtained a valid defigritent
against Thomas G. Taylod/b/a Growth Capital Managemeamd caused a garnishment to be
served upon Kearney prior to thestitution of thislawsuit. The service ofhe garnishment

createl and perfeatd a lien, in the amount of the judgment, upon all accounts held in the name
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of Thomas G. Taylord/b/a Growth Capital Management, taking priority over all subsequent

claims. SeeMo. Rev. Stat. § 525.04012);see als®ugan v. M. Neon & Plastic AdverCo.,

472 F.2d 944, 9480 (&h Cir. 1973) Therefore, the Court finds McGiffin is entitled to the
disputed funds.

The Courtfurther finds Taylor and McMurrayarein default, and the Courtdiscussion
above is not altered by thikefaultfinding. Rule 55 of the Federal Rules of Civil Procedure sets
out the procedure for entry of default and judgment of default. “When a party . . . has failed to
plead or otherwise defend . . . the clerk must enter the party’s default.” Fed. R. Civa)P. 55(
The proper pleading in response to a complaint in a civil case in federal court is an. &gy
Fed. R. Civ. P7(a)(2). The erm “otherwise defend” is not defined iretkederal Ruledyutit is
generally understood to include motions attacking service, motions to dismiss, niotibiis

of particulars, or motions for summary judgmertiuxottica Retail N. Am., Inc. v. George L.

Haffner Enters.No. 8:11cv-2433, 2011U.S. Dist. LEXIS 145127, at *6 (M.D. Fla. Dec. 16,

2011) (citingCowen v. Aurora Loan SerydNo. Civ. 10-4522010 U.S. Dist. LEXIS 88484t

*3 (D. Ariz. Aug. 24, 2010)Johnson v. WarnemMNo. 7:05CV00219, 2009 U.S. Dist. LEXIS

17143, at 10-11 (W.D. VaMar. 6, 2009); Hammond v. HofbaueiNo. 2:08cv-64, 2008 U.S.

Dist. LEXIS 44995at *2 (W.D. Mich. June 9, 2008)To avoid default, a defendant must either
take steps to file a timely responsive pleading or take some action that indicatésnton to

defend the suit.”_Luxottica Retail N. Am., In@011 U.S. Dist. LEXIS 145124t *6 (internal

guotations omitted).

Here, neither Taylor nor McMurray filed an Answer to the Complaint. Also, neither
party filed a motiorattacking servicenor anyother motion indicating an intention to defend the
suit However, Taylor and McMurray botippearedro se in-person at the bench trialThe

Court is mindful of the Eighth Circuit'srong public policyin favor of resolving disputes on the
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merits andhot by default judgmentQOberstar v. Fedeposit Ins. Corp.987 F.2d 494, 504 (8th

Cir. 1993) (citation omitted)see alsdJnited States ex rel. Time Equip. Rental & Sales, Inc. v.

Harre 983 F.2d 128, 130 (8th Cir. 1993}ating“[d] efault judgments ... are not favored by the
law.”). Although Taylor and McMurrayfailed to answer the Complaint or file a motion
defending theirrespectivepositions they may have “otherwise defended” themselves by
appearing at trialwhich indicates an intention to defend their positions. For these reasons, the
Court allowed Taylor and McMurray to present evidence. The Court now finds Taylor and
McMurray in default and findseither isentitled to the disputed fundscebotharein default.
Additionally, the Court is not persuad&@rowth Capital Management, LLExecuted a
valid assignment to Mihailovich, Jr. Amffective assignmenimust be supported by

consideration. See Rose v. Howard670 S.W.2d 142Mo. App. 1984). Mihailovich, Jr.

concededhere washo consideratiom executingthe alleged assignment. Instead, he alleges
consideration was necessary because he and the business entity were one and the same.
Mihailovich, Jr. is arguing, essentially, he is the alter ego of Growth &dpanagement.LC

and is seeking to pierce the corporate veil for his own ben¥fitile the ‘legal fiction of a
corporation will be disregarded when necessary to prevent fraud or injustice oecto ain

unlawful purpose. . . . persons who choose to incorporate may not evade the consequences of

doing so merely to suit their individual convenience.” Sandero.Réal Estate Com’n, 710

S.W.2d 896, 899 (Mo. App. 198@)itation omitted) The Court concludes there was insufficient
consideratiorfor the alleged assigment.
Each claimant in an interpleader actlwars the burden of proof on his/her/its respective

claim and cannot recoveipon the weakness ahother’s claim Osborn v. Home Ins. C0914

S.w.2d 35, 37 (Mo. App. 1996) (citirstarTimes Publg Co. v.Buder, 245 S.W.2d 5969 (Mo.

1951) Century 21 Al Burack Realtors v. Zigle$28 S.W.2d 915, 9167 (Mo. App. 1982)
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Thus,a party’sfailure to provehis/her/itsclaim does not meaarother claimant automatically
wins. The Court therefore, finds Taylor, McMurray, Mazandarany, Mihailovich, Jr.,
Mihailovich, Sr., and Growth Capital Management, LLC eachedaib establish his or its
ownership in, right, or entitlement to the disputed funds.

For the reasons discussed above, the Court finds only Defendant Thomas C. McGiffin
has shown, by a preponderance of the evidence, he is the rightful claimant of the disputed funds.
Thus, Defendant Thomas C. McGiffin is the rightful claimaoft the disputed$40,227.71
deposited with the CourtAccordingly the Court hereby orders the Clerk of the Court to release
the $40,227.71 held in the Court's Registry to Defendant Thomas C. McGiffin as soon as
practicable The Clerk of the Court is further ordered to enter judgment accordingly.

IT 1S SO ORDERED.

DATED: January 24, 2013 /s/ Brian C. Wimes
JUDGEBRIAN C. WIMES
UNITED STATES DISTRICT COURT




