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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
QUINTERO COMMUNITY

ASSOCIATION, INC., et al., )

Plaintiffs, ))

V. ; No0.11-00893-CV-W-DGK
HILLCREST BANK, et al., ))

Defendants ;)

ORDER GRANTING MOTION TO DISMISS IN PART

This case arises from Plaintiffs’ losses sumdifrom their investment in and purchase of
property at a failed golf course developmemwned and operated by Gary McClung and his
related companies and entities (the “McClung kadM). Plaintiffs brng suit against various
parties, including Hillcrest Banldillcrest Bancshares, and th#ficers and direairs of both, for
negligent management and supervision, coneerdraud, aiding and aligtg, civil conspiracy,
intentional interference with business relatiopshand breach of fiduciary duty (Doc. 56).

Pending before the Court is“®lotion to Dismiss” (Doc. 58 on behalf of the Federal
Deposit Insurance Corporation, in its capacityRaseiver for Hillcrest Bank (“FDIC-R”) and a
“Motion to Dismiss” (Doc. 63)on behalf of Separate Deigants Wheeler, Asner, Blitt,
Campbell, J. Fingerish, P. Fingersh, WhitegBe, Gervy, Richards, Davies, Lieberman, Forgey,
Davis, Holderman, Schwartzkopf, Gallatin, Schne{@detlectively “the Boad of Directors”) and
Hillcrest Bancshares. Defendants argue that this Courtia subject-matter jurisdiction to hear

the case, or in the alternativbat the Court should dismiss Plaintiffs’ complaint for failure to

! Although Defendant FDIC-R and the Board of Diresteubmitted separate motions to dismiss, the parties’
arguments are essentially the same, and, after the BoBiteofors submitted their motion to dismiss, Defendant
FDIC-R filed a motion to join (Doc. 66).
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state a claim upon which relief cde granted. For the reasons discussed below, Defendants’
motions to dismiss are DENIED in part and GRANTED in part.
Background

Plaintiffs are purchasers ofnd investors in, property loaging to an Arizona golf
course community development, Quintero Gaitd Country Club, LLC QGCC"), initiated by
Gary McClung and his related companies (tihcClung Entities”). Some, but not all,
individual Plaintiffs are also members of Qiero Community Association (“QCA”), an Arizona
non-profit which itself owns property in the QGC@das a plaintiff in the case. Hillcrest Bank
and Hillcrest Bancshares, the corporation whicld fadl the stock in Hillcrest Bank, were also
investors in QGCC, havingnt over $50,000,000 in loansttee McClung Entities.

Plaintiffs allege that Hillcrest Bank and iBoard of Directors financed the McClung
Entities’ QGCC development knowing of the ®lang Entities’ dire fnancial condition and
inability to service the debt. Rhermore, Plaintiffs allege that Hillcrest Bank and its directors
“concocted a scheme with McClung” to conlc€GCC'’s financial condition from Plaintiffs
rather than declaring a default on the loan (“thén€uo loan”). As a result of what Plaintiffs
allege to be Defendants’ concealment and misrepresentation about the financial condition of
QCGG? Plaintiffs maintain they were improperlgduced to invest in aiflegitimate business
venture which was never completed. Therefore, Plaintiffs bring claims against Hillcrest

Bancshares, Hillcrest Bank, andethoard of directors of bdttf‘the Board of Directors”) under

2 In ruling on these motions, the Court also considdocs. 61, 66, 67, 73, 78, 86, 87, 88, 89, and 90.

3 After an FDIC inspection of Hillcrest Bank, the FDIC fouthat Hillcrest Bank had violated several banking rules
including “imprudent lending and collection practices” (D8¢, at 8). It also found that Hillcrest's management
“failed to provide adequate supervision over and direction to the management of theldank.”

* Plaintiffs allege that each of the @adant Board of Directors are eitheratitors of Hillcrest Bank or Hillcrest
Bancshares.



a variety of theories of lialiy including, but not limited to, breachf contract, fraud, fraud by
silence, breach of fiduciaguty, and civil conspiracy.

On May 3, 2010, Plaintiffs filed their initial pgon against HillcresBank in the Circuit
Court of Jackson County, Missouri under various lender liability theories. In October of that
year, the Office of the State Banking Commissioner of Kansas closed Hillcrest Bank and
appointed the FDIC-R to senas its receiver. On Febmya28, 2011, counsel representing
Hillcrest Bank moved to substituthe FDIC-R for Hillcrest Bankn the state court action. On
March 1, 2011, the state court granted Hillci@ank’s motion and substituted the FDIC-R for
Hillcrest Bank.

On January 4, 2011, Plaintiff filed a separpétition against the McClung Entities and
former Board of Directors of iicrest Bank and its parent compa Hillcrest Bancshares also in
the Circuit Court of Jackson County, Missourf.he court consolidated these cases into one
action on April 21, 2011. Defendants removed the case to this Court on September 6, 2011.

On June 11, 2012, Plaintiffs filed an amendethplaint entitled the “Omnibus Petition,”
with leave of the Court, which consists of 78gde-spaced pages and 340 numbered paragraphs.
Defendants now maintain thaet®@mnibus Petition is unnecessatidyg, lacks organization and
structure, sets forth only vaga#legations, and fails to stateyacognizable claims against them.

Standard
A. Rule 12(b)(1) standard for subject matter jurisdiction

Motions asserted pursuant Rule 12(b)(1) challenge th€ourt's power to hear the
claims before it. Giandinoto v. Chemir Aalytical Servs., In¢ 545 F. Supp. 2d 952, 956 (E.D.
Mo. 2007). Plaintiff “has the lvden of establishing that th€ourt has the requisite subject

matter jurisdiction to grant the requested reliefd. (citing Kokkonen v. Guardian Life Ins. Co.



of Am, 511 U.S. 375 (1994)). If the court finds thaisdiction is not presnt, it must dismiss
the case. Fed. R. Civ. P. 12(h)(Ruhrgas AG v. Marathon Oil C0526 U.S. 574, 583-84
(1999). Where the court’s jurisdiction is challenged based upon the face of the pleadings, the
standard for determining the motion is the same as that which is applied for motions filed
pursuant to Rule 12(b)(6)Giandinotq 545 F. Supp. 2d at 956.
B. Choice of law provisions

A federal district court applies thénaice of law rules of the forum statterstate
Cleaning Corp. v. Commercial Underwriters Ins..C825 F.3d 1024, 1028 (8th Cir. 2003). In
tort cases, Missouri lizes the Second Restatement’s “masgnificant relationship” test.
Goede v. Aerojet Gen. Cord43 S.W. 3d 14, 24 (Mo. Ct. App004). Under this approach, the
court looks to the following factors to determitie applicable state law?(a) the place where
the injury occurred, (b) the place where the emadausing the injury occurred, (c) the domicile,
residence, nationality, place of incorporatiord gilace of business of the parties, and (d) the
place where the relationship, ainy, between the p#es is centered.” Restatement (Second)
Conflict of Laws § 145. Claims asserting bitea€ fiduciary duty, however, are governed by the
law of the state of incorporation for the business entity involved. Farmland Indus., Ing.
335 B.R. 398 (Bankr. W.D. Mo. 2005) (citiiRanch Hand Foods, Inc. Polar Pak Foods, Inc.,
690 S.W.2d 437, 444 (Mo. Ct. App. 1985 Under Missouri law, &onflict of laws does not
exist “unless the interests of two miore states cannot be reconciled@fown v. Home Ins. Cp
176 F.3d 1102, 1105 (8th Cir. 1999).

C. Rule 12(b)(6) standard for failure to state a claim
The court must dismiss a comipiaif it fails to state a claim on which relief can be

granted. Fed. R. Civ. P. 12(b)(6). In reviewthg adequacy of a complaint, the court assumes



that the factual allegations in the complainé drue and construes them in the light most
favorable to the plaintiff. Data Mfg, Inc. v. UPS, Inc557 F.3d 849, 851 (8th Cir. 2009). To
survive a 12(b)(6) motion to dismiss, the complamust do more than recite the bare elements
of a cause of action.Ashcroft v. Igbal 556 U.S. 662, 686 (2009)Rather, it must include
“‘enough facts to state a claim to relidiat is plausible on its face.Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007). “While a comptain . does not needetailed factual
allegations,” a plaintiff must provide the grounds of his entitlémethh more than mere “labels
and conclusions,” or “a formulaic recitatiof the elements of a cause of acfiorBenton v.
Merrill Lynch & Co., Inc, 524 F.3d 866, 870 (8th Cir. 2008) (quotihngombly 550 U.S. at 545)
(internal citations omitted). A complaint that gés only “naked asseuti[s] devoid of ‘further
factual enhancement™ will not survive a motion to dismisgbal, 129 S. Ct. at 1949 (quoting
Twombly 550 U.S. at 557).
Discussion

l. The Court possesses subjentatter over the instant action.

Defendant FDIC-R first arggethat the Court lacks subject-matter jurisdiction over
Counts 1, 7, and 15 because these are new cafisetion against FDIC-R, and, such claims
were not exhausted during thenadistrative claims process as required by 12 U.S.C. §
1821(d)(3)(D).

The Court’s jurisdiction over claims seekipgyment from the astseof a closed bank
institution is contingent upon exhaustitige administrative eims processBrech v. CU Mortg.
Direct, LLC, Civ. No. 10-4123-KES, 2011 WL 486155, at(13. S. D. 2011). Where the FDIC
acts as receiver for a federally-insured faiiestitution, all claims mst be submitted to the

FDIC by the claims bar date befdieey can be asserted in couBrech 2011 WL 486155, at



*3; see alsal2 U.S.C. 88 1821(d)(3)-(13). “No couras jurisdiction over the claim until the
exhaustion of the administrative processntercontinental Travel Mktg., Inc. v. FDJ@5 F.3d
1278, 1282 (9th Cir. 1994).

The record is not clear on what claimsregsubmitted during the administrative review
process. Neither Plaintiffs nor Defendamsovided the Court with a copy of the claims
submitted during the administrative review proce3iintiffs’ failure to produce these materials
stem from what they allege isetl-DIC’s failure to provide themvith a copy of their claims. In
Doc. 89, Plaintiffs state that fie plaintiffs as claimants wepovided no recordation of their
respective proof of claims during the eledic FDIC claims process and therefore are
prejudiced at this stage ofeproceeding, having no ability ppovide this documentation to the
Court as ordered or to brief the Court as todtwetent of any proof of claim.” While the Court
finds this argument compelling, it also notes tR&tintiffs did not retain a copy of the claims
they submitted for themselves whitse claims were initially filed.

The FDIC, the party most likely in a positiém provide a copy of the claims submitted
during the administrative process, gives no redsomailing to produce a copy of these claims.
Rather than produce a copy of the claims submitted, Defendants merely argue that because
Plaintiffs’ Omnibus Petition asserts three claiagainst the FDIC which were not part of
Plaintiffs’ original or amended petition in stateuct, these claims were not brought as part of the
administrative claims proce8s. However, this argument is purely conjecture and is without

evidentiary support.

® The Court notes that the FDIC-R cited this quote to theBasord v. Resolution Trust Cor®91 F.2d 481, 485

(8th Cir. 1993) which is not accurate. The Court cautibad=DIC-R in the future to ensure the accuracy of their

filings so as to not incorrectly cite relevant authority.

® Plaintiffs engage in a lengthy discussion @& tlifference between claims and causes of action:
“The phrasing of the FDIC in comparing a proof of claim to counts 1, 7, and 15 under the framework of
‘causes of action’ is wholly ill suited for that analysifhe nomenclatures redefine what a FDIC ‘proof of
claim’ is or must contain. The definition of ‘claings used in FIRREA, is not the definition of ‘cause of



Plaintiffs bear the burden to estishl that jurisdiction exists heréSee Osborn v. United
States 918 F.3d 635, 730 (8th Cir. 2003) (finding thae fiaintiff bears thdurden of proving
that jurisdiction exists). While the FDIC hassarted that Plaintiffering additional claims
which were not exhausted duriagministrative review, the FDIBas not provided any evidence
to support this assertiorAccordingly, the Court finds it hgarisdiction over all counts asserted
in the Omnibus Petition.

Il. The Court declines to engagén a choice of law analysis.

With regard to Plaintiffs’ claims against feadants for breach of fiduciary duty, Kansas
law applies as Hillcrest Bank a Kansas corporatiorSeeln re Farmland 335 B.R. at 404-05.
To the extent that Counts 6 and 9 allege viotegi of Arizona statute#rizona law applies.
With regard to all other claims, the Court declitegngage in a choice of law analysis because
there is no apparenonflict between the lawsf Kansas and Arizona.See Brown176 F.3d at
1105.

I1I. Plaintiffs adequately delineated the paies against whom eaclclaim is brought.

Defendant FDIC-R argues that Plaintiffs’ @itous Petition must be dismissed because it
fails to name FDIC-R as a party. Specifically, Defendant FDIC-R claims it is unclear whether
Plaintiffs’ claims against Hillcrest Bank are cfe against Hillcrest Bancshares, Hillcrest Banks’
Board of Directors, or the FDIC-R as receiVer Hillcrest Bank. TheCourt finds no merit to

this argument. Although Plaintiffs’ OmnibuRetition alleges claims against Hillcrest Bank

action.” The analysis is n@omparing a petition attached to a claim to those counts—rather the analysis is
comparing the aggpate of factimplicated as between the claimdathose counts” (Doc. 89, p. 1).
The Court need not address this argunteme where it has already decided ¢hisrno evidence that Plaintiffs did
not properly pursue their administrative renesdprior to bringing the instant lawsuit.
" Based on an analysis of the Restatement factors, thée foisrthat Kansas or Arizona law, and not the law of any
other state, applies.



rather than FDIC-R, it is cleardhthe reference to Hillcrest Bank refers to allegations against
FDIC-R as receivet.

Moreover, the Court finds no merit to FDRCs contention that Plaintiffs’ allegations
are against FDIC-R in its corporate capacity andmds capacityas receiver for Hillcrest Bank.
The FDIC-R provides no evidentiary support forstrgument, apart from citation to three
paragraphs in the record, one of which doesenenh mention FDIC-R. Accordingly, all claims
against Hillcrest Bank are construed as claimaires FDIC-R in its cagcity as receiver for
Hillcrest Bank.

IV. Plaintiffs’ Counts 2, 3, 4, 5, 6, 7, 8, 910, 12, 13, 14, 15, and 16 fail to state

claims upon which relief can be granted. Riintiffs sufficiently state claims, in part,

with regard to Counts 1 and 11.

As a preliminary matter, Defendants FDIC-Be Board of Directors, and Hillcrest
Bancshares argue that the Court must dismasitiffs’ Omnibus Petition because it is unclear,
unnecessarily long, rambling, and does not cleadiest claim against thenm violation of the
Court’'s May 18th Order. The Court finds it iedibly difficult to sift through Plaintiffs’ 72
single-spaced pages and 340 numihgr@ragraphs to ascertain agherent argument as to why
FDIC-R, Hillcrest Bancshares, or the BoardQifectors are liable. While it is questionable
whether Plaintiffs’ confusing and garbled OmnilRRetition complies with the Court’'s May 18th
Order to provide aciear andconcisé statement of the case, the Court declines to dismiss the

case on these grounds. HoweMerding that the Omnibus Petitiofails to stag a claim for

8 The Court notes that all parties have taken an unneibgdiigious approach to this case. Although Plaintiffs’
complaint did not specifically list claims against FDIC-Ry @ourt finds it hard to imagine that Defendant FDIC-R
was confused as to whom claims against Hillcrest Bapked. Plaintiffs’ Omnibus Petition listed claims against
“Hillcrest Bank,” “Board Members,” and “Hillcrest Bancshateglthough Plaintiffs should have been clearer in
delineating the parties, it is not difficult to ascertain thatclaims Plaintiffs assert against “Hillcrest Bank” are
those brought against FDIC-R in its ea&fly as receiver for Hillcrest Bank.



relief on Counts 2, 3, 4,5, 6, 7, 8, 9, 10, 12, 13154 and 16, the Court dismisses those Counts
under Rule 12(b)(6).
A. Count 1: “Violation of Consumer Protection, Federal Law, Conversion, Breach of

Fiduciary Duty, Invasion of Privacy, and Breach of Confidences”

In Count 1, Plaintiff QCA allges a number of theories wrdvhich Defendants FDIC-R
and the Hillcrest Board of Diremts are liable. Of these claimbie Court finds Plaintiff QCA
has stated a claim only withgard to its action foconversion againdDefendant Board of
Directors?

In Arizona, conversion is the “wrongful damon or control over personal property in
denial of or inconsistentith the rights of another.'Sears Consumer Fin. Corp. v. Thunderbird
Prods, 166 Ariz. 333, 335 (ArizCt. App. 1990) (citingHuskie v. Ames Bs. Motor & Supply
Co, 139 Ariz. 396, 402 (Ariz. Ct. App. 1984))In an action for conversion, a plaintiff must
show that when the conversion occurred, thenpfawas “in possessionf the property or was
entitled to the immediate possession there@iipire Fire & Marine Ins. Co. v. First Nat. Bank
of Ariz, 26 Ariz. App. 157, 159 (Ariz. Ct. App. 1976) (citifigme Plans, Inc. v. Wornall Bank
419 S.wW.2d 491 (Mo. Ct. App. 1997 Conversion is similarlydefined in Kansas as the
“unauthorized assumption or exercise of thetrighownership over goodsr personal chattels
belonging to another to the exdlus of the other’s rights.”Snider v. MidFirst Bank42 Kan.
App. 2d 265, 271 (2009) (internal citations omitted).

Plaintiff QCA alleges liability against FDIR and the Board of Directors on the basis
that Directors Degen, Wheeland Schneider, provided copies of Hillcrest Bank documents

pertaining to QCA to their attorneys at Bryan Cave even though they were not authorized to

°Count 1 includes claims against Hillcrest Bank and thedofbirectors. The Court farprets the language of the
Petition to state a claim for conversion only agtihe Board of Directors and not Hillcrest Bank.



remove the records from the bank premisesti{iBn, Doc. 56 at § 167). Because Plaintiff
properly alleges that the Boaad Directors had no ownershiptéarest in QCA’s bank records

and yet provided these recordsatohird party (Petition, Doc. 5& § 174), the Defendant Board
of Director’s motion to dismiss éhconversion claim is denied.

Plaintiff QCA also alleges thdefendants are liable for breaohtheir fiduciary duties.
However, Plaintiff does not plead any facts estabiig that either Hilloest Bank or its Board of
Directors owed a fiduciary duty to PlaintiffSpecifically, Plaintiff QCA has failed to identify
how the letters of credit granted to QGCC, tifging QCA as a third-party beneficiary, created
any fiduciary duty owed by Hillest Bank or its Board of Diramts to Plaintiff QCA or the
individual investors in QGCC.

In support of its argument, &htiff QCA maintains thatArizona statutes governing
development of commercial property” create fidugiduties regarding letterof credit (Petition,
Doc. 56 at 1 191). However, Plaintiff does nantify this statute. Ad, an Arizona court has
held that an individual's status as a thirdtpabeneficiary to a coract does not create a
fiduciary duty absent an agreement between the pai$ies.Urias v. PCS Health Sys., [riz11
Ariz. 81, 87 (Ariz. Ct. App. 2005)*A commercial contract crées a fiduciary relationship only
when one party agrees to sern a fiduciary capacity.”)KXesselman v. Nat'l Bank of ArjZ88
Ariz. 419, 421 (Ariz. Ct. App. 199upholding the trial court’s decision that a bank “owe[s] no
duty to disclose irregularities detected indufiiary account to third-pty beneficiaries”).

Here, Plaintiff QCA has cited no case lauwpporting its propositiothat its status as a
beneficiary of the letters of credit created @duiiary duty owed to it by Hillcrest Bank or the
Board of Directors. MoreoveP|aintiff has failed to show thétillcrest Bank undertook to serve

as a fiduciary to QCA with regard to the letters of credit. Finally, while Plaintiff QCA alleges

10



that it maintained a bank accouatt Hillcrest Bank, Plaintiff has not alleged facts showing that
this relationship created any duty owedQGA beyond maintenance of the account.

Under Kansas law, which governs here, thgult is the same. One cannot unilaterally
impose a fiduciary duty upon ahetr “without a consoius assumption of such duties by the one
sought to be held liable as a fiduciaryDenison State Bank v. Madejra30 Kan. 684, 696
(1982). Here, there is rallegation that HillcresBank agreed or led Pi#iff QCA to believe it
would serve as a fiduciary to QCA with regardhe letters of credit, and Plaintiff has set forth
no Kansas case law suggesting that Hillcrest Bamid a duty to QCA based on the issuance of
the letters of credit. Accordingly, the Coumds Plaintiff QCA has faile to allege necessary
facts and law sufficient to show that Hillcrésank or its Board of Dectors owed a fiduciary
duty to them, and its claim for breachfiduciary duty is dismissed.

The remainder of Plaintiff QCA'’s claims inoGnt | are also dismissed for failure to state
a claim because Plaintiff fails to provide sifiecfactual allegations to support the claimed
violations. For example, Plaintiff asserts viaat of “consumer protection” but fails to identify
any statute that has been witdd. Plaintiff also allegebreach of contract, breach of
confidences, and invasion of privacy. HoweWgintiff provides no spedd factual allegations
relating to these counts. Adidinally, although Plaintiff refereces six federal statutes and
regulations, five of these statst and regulations are standamktablished and enforced by
federal regulatory authorities and do not creageiate civil right of ation. Plaintiff has not

alleged facts demonstratingplation of the sixth.

11



B. Count 2: “Interference with Contract & Intentional Interference with Business
Relationship and Aiding and Abetting Intentional Interference with Business
Expectancy and Contract”

In Count 2, Plaintiffs essentiy allege that Defendants’ ceelation of certain letters of
credit at the request of McClurgpused McClung to breach hiarious loan agreements with
Plaintiffs. Although the title of Count 2 identifies four diffetecauses of action, the Court can
ascertain only one cause of action from the fadegedl: tortious interfereee with a contract.
To state a claim for tortious inference with a contract, Plaintiffaust establish “(1) existence
of a valid contractual relationghi(2) knowledge of theelationship on the padf the interferer,
(3) intentional interference inducing or causingreach, (4) resultant damage to the party whose
relationship has been disrupted, andtf@} the defendant acted improperlWells Fargo Bank
v. Ariz. Laborers, Teamsters & Cement Masons Local No. 395 Pension TrustZednAriz.
474, 493 (Ariz. 2002).

Here, Plaintiffs fail to allege the necessamgneénts of the claim. Plaintiffs do not aver
how Hillcrest Bank’s failure to stop McClung froterminating irrevocable letters of credit was
an intentional act to interfere with McClungiglationship with Plaintiffs. Furthermore,
Plaintiffs provide nothing mordhan a conclusory allegation that this act had any causal
relationship to McClung’s breach of his variolman agreements with Plaintiffs such that
Plaintiffs were damaged by Defendants’ actionshis is insufficient to properly plead the
element of damagesvan Weelden v. Hillcrest Banklo. 2:10-CV-01833-PHX-JAT, 2011 WL
772522, at *5 (D. Ariz. Feb. 28, 2011Finally, Plaintiffs have fadd to show that Defendants
acted improperly or that their motivegere anything but self-interestedd. (“There is no

indication that [any] Defendant &ct with an ‘affirmative strategyor an ‘improper purpose’ to

12



deprive Plaintiffs of a fully-completed infrastruotuof their property.”). For these reasons,
Plaintiffs have failed to state a clainr fortious interferece with a contract.

C. Count 3: “Aiding and Assisting Hillcrest Bank, Quintero Golf and Country Club,
and McClung in Breaching Their Respective Fiduciary Duties and Guaranteed
Funding in the Letters of Credit”

Count 3 apparently seeks to hold the DefendBodrd of Directors liable for assisting
Hillcrest Bank, QGCC, and McClung in breachthgir fiduciary duties through cancellation of
the letters of credit. To state a claim for agliand abetting, Plaintiffs are required to allege
three elements: “(1) the primary tortfeasor mushigot a tort that causes injury to the plaintiff;
(2) the defendant must know that the primangféasor’s conduct constitutes a breach of duty;
and (3) the defendant must substantially assisencourage the primary tortfeasor in the
achievement of the breactWells Fargg 201 Ariz. at 485.

As the Court determined in Count 1, Bl#f QCA has failed toallege any facts
establishing that Hillcrest Bank or the Bdaof Directors owed Q& a fiduciary duty.
Furthermore, Plaintiffs who are individual inverst in QGCC have failed to allege how they, as
third-party creditors of a contract, are owefldaciary duty by Hillcres Bank or its Board of
Directors. See Speer v. Dighton Grain, In@29 Kan. 272, 273 (198XJA creditor of an
insolvent corporation who sues solely on bisn behalf cannot maintain a personal action
against directors or officers whby negligent mismanagement otthorporation’s affairs, have
breached their duty to the corpdoat to the consequent damageiojury of its creditors.”).
Therefore, Plaintiffs’ claim that the Board ofrB¢tors assisted Hillcrest Bank in breaching this

duty is dismissed.

13



With regard to assisting McClung and QGQ@Chbreaching their fiduciary duties, the
Court similarly finds Plaintiffs’ claim withoumerit. Although the Gurt questions whether
McClung owed a fiduciary duty to Plaintiffsee Van Weelde@011 WL 772522, at *4 (finding
McClung owed no fiduciary duty to Plaintiffs under Arizona law), it neetidecide that issue
here. Regardless of whether McClung and QGC@doRlaintiffs a fiduciey duty, Plaintiffs
have failed to allege how Defendants’ cancellatbfetters of credit materially contributed to a
breach of this duty. Thereforthis count is dismissed.

D. Count 4. “Aiding and Abetting and Participating in Hillcrest Bank, Quintero Golf

and Country Club, and McClung’s Torts and Wrongdoing”

In Count 4, Plaintiffs essentially allegleat every wrongdoing by any entity throughout
the life of the Quintero project the responsibility othe Defendant Board of Directors and that
the Board of Directors should biable for it. This Count redis on Plaintiffs’ allegation that
Hillcrest Bank fraudulently manipulated its acmting on the Quintero loans to assist McClung
in his “fraudulent scheme.”

As a preliminary matter, Plaintiffs have not sufficiently specified which torts Defendant
Board of Directors aided and abetted. Toestatclaim for aiding andbetting, Plaintiffs are
required to allege three elements: “(1) the @myntortfeasor must commit a tort that causes
injury to the plaintiff; (2)the defendant must know thatettprimary tortfeasor's conduct
constitutes a breach of duty; and (3) the defendaugt substantially assist or encourage the
primary tortfeasor in the amvement of the breachWells Fargg 201 Ariz. at 485.

Here, Plaintiffs have failed tplead these elements becauseytfail to identify specific
torts committed by McClung that the Board ofréitors aided and abetted. More importantly,

Plaintiffs have failed to allegéacts supporting their assertion that the Defendant Board of

14



Directors had knowledge that they were stasg McClung in committing a tort. ~ While
Plaintiffs make the conclusory statemengtttDefendants “had a general awareness” of
McClung’s “fraudulent scheme,” @ation, Doc. 56 at f 211), ¢he are no factual allegations
supporting this conclusion.

Furthermore, to the extent Plaintiffseapleading that Defendts aided and abetted
McClung’s fraud or misrepresation, Plaintiffs have not phded these afiations with
sufficient particularity as requideby Rule 9, and, thereforep@nt 4 fails to state a claim upon
which relief can be grantedsee Van WeeldeB011 WL 772522, at *6 (“Ra 9(b) requires that
allegations of fraud must be specific enough give defendants notice of the particular
misconduct which is alleged to constitute the fraud charged so that they can defend against the
charge and not just deny that they have domghing wrong.”) (internal citations omitted).

E. Count 5: “Joint Enterprise, Conspiracy, and Concerted Action by Agreement”

In Count 5, Plaintiffs allege that the feadant Board of Dectors conspired with
McClung in his “shady enterprise.”For a civil conspiracy t@mccur two or more people must
agree to accomplish an unlawful purpose oad¢oomplish a lawful object by unlawful means,
causing damagesWells Fargo,201 Ariz. at 498 (quotingaker v. Stewart Title & Trust of
Phoenix,197 Ariz. 535, 542 (Ad. Ct. App. 2000)). Essentially H& individuals must agree and
thereupon accomplish an underlying toldn Weelden2011 WL 772522, at *7 (citingVells
Fargo, 201 Ariz. at 498).

Here, Plaintiffs have identifceno underlying tort which thparties conspired to commit.
As Plaintiffs’ allegations now stand, the agreement between the parties was simply to act
unlawfully. This is not sufficiento state a claim for civil conspicy. Rather, “[p]laintiffs must

present clear and convincing evidence that thesameagreement to accomplia specific tort.”

15



Van Weelden2011 WL 772522 at *8. Furthermore, aioh of civil conspiracy requires a
showing that a tort was actually committédl, and Plaintiffs have simarly failed to plead this
element.

F. Count 6: “Breach of Fiduciary Duty, Aiding and Abetting Securities Fraud”

In Count 6, Plaintiffs allegehat the Defendant Board @irectors personally owed a
fiduciary duty to QCA and that the Directdsseached this duty by cancelling letters of credit
issued by Hillcrest Bank to QCGG. Thadlegation, however, cannot support a claim for
reasons discussed in Counts 1 and 3.

Also in Count 6, Plaintiffs allege that tieefendant Board of Directors aided and abetted
securities fraud committed by McClung in his sale of “Revenue Membership Certifithtés.”
support this claim, Plaintiffs’ gtion references several statents made by McClung and then
makes a conclusory allegation that McClung'sestants “were material and were known to be
false or untrue by McClung awvere recklessly made wmibut knowledge concerning them”
(Petition, Doc. 56 at T 124). Plaintiffs hamet provided any factual support as to how
McClung’'s statements were false or constituteddra In addition, Plaintiffs have not alleged
that any of the statements McClung madereven connection witha sale of a Revenue
Membership Certificate. Because of Plaintifiéélure to allege these elements with sufficient
particularity, Count 6 does not satisfy the pleading requirements of Rule 9 and is dismissed.

In addition to failing to ppad McClung’'s fraud with spedaifty with regard to the
Membership Certificates, Plaiff§ have also failed to pleacdts supporting that each of the

Defendant Board of Déctors aided and abettady alleged fraud by McClungPlaintiffs state

9 The Court assumes that the “ReveMambership Certificates” referencetdCount 6 are the same as the
“Revenue Producing Membership Collateral Certificate Agictement” that Plaintiffseference numerous times in
their Petition, Doc. 56, beginning at { 77. These “Revémembership Certificates” allegedly were used as a way
for some of the Plaintiffs to loan money to QGCC witbClung pledging repayment (Petition, Doc. 56, at | 77).
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that the Board of Directors was “generadlware” of McClung’'s alleg® fraudulent plans and
“encouraged him” to continue the project anyway (Petition, B6at I 254). These conclusory
allegations provide no factual basis as to lthe/Board of Directors were aware of McClung’s
alleged fraud and are insufficient to state antlaBecause Plaintiffs fail to allege McClung’s
fraud with particularity and do n@rovide any basis as to howetbefendant Boarof Directors
aided and abetted the alleged fraud, Plaintiéfaim for aiding and abetting securities fraud is
dismissed.

G. Count 7: “Conversion and Aiding and Abetting Conversion”

Count 7 is brought on behalf of Plaintiffs i®eth Nichols and Larry Hilcher and asserts
that Hillcrest Bank, with the assistance of the Defendant Board of Directors, converted money
owed to Nichols and Hilchéf. Specifically, Plaintiffs Nichols and Hilcher allege that Hillcrest
Bank “did not pay or otherwisdeliver the money” (Petition, @0 56 at { 256), and that the
Board of Directors “voted or berwise took decisions to keep the money rather than give it to
Nichols and Hilcher” (Ption, Doc. 56 at  257).

Plaintiffs’ Omnibus Petition, hogwer, is contradictory on thfacts of whether Hillcrest
Bank actually received Plaintiffs’ money. the Omnibus Petition (Doc. 56 at § 100), for
example, Plaintiffs state that “the amounts mayehaeen wired to Hillast,” while elsewhere in
the petition (Doc. 56 at | 256), Plaintiffs stdket “Hillcrest Bank received Nichols’ and
Hilcher's monies paid to Hillcrest Bank by FATCO. Furthermore, Plaintiffs have not pled
sufficient facts to show how the Defendant Boafr@irectors aided and abetted Hillcrest Bank’s
alleged conversion. Accordingly, Plaintiffs’agins against Hillcrest Bank for conversion and

against the Board of Directors for aidiand abetting conveos are dismissed.

1 plaintiffs Nichols and Hilcher allege they had valid liens on lots in the QGCC development, which QCGG
allegedly sold in August and September 2004 (Petition, Doc. 56 at § 99).
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H. Count 8: “Negligence, Assisting and Paitipating in the Negligence of Hillcrest
Bank”

In Count 8, Plaintiffs attempt to hold the Defendant Board of Directors liable on a theory
of negligent management, arguing that if a doestmanagement leads the corporation to act
negligently, the individual directors are perdbndiable, even to non-customers for negligent
management and supervision.aiRtiffs cannot stata claim on this grountiecause Plaintiffs
cannot establish the necessargdicate of this theory, thatilicrest Bank was negligent.

In a claim of negligence, the plaintiff mudtege “the existence ad duty, breach of that
duty, injury, and a causal connection between the duty breached and the injury suffered.”
Honeycutt By and Through Philkpv. City of Wichita251 Kan. 451, 463 (1992) (quoting
McGee v. Chalfan248 Kan. 434, 437 (1991)). First, asalissed in Counts 1 and 3, Plaintiffs
do not properly allege that the Board of &tors owed a general gubf care to them.

Moreover, even if there was a duty, Pldfstihave failed to propty allege that the
Defendant Board of Directors breached this dudaintiffs allege thathe Defendant Board of
Directors were aware of “red flags” that shobtlave alerted each director of the problems with
the Quintero loan, but Plaintiffs do not allegeavkhe red flags were or how Hillcrest Bank or
the Board of Directa are liable (Petition, Doc. 56 at | 267). The CourDawson v.
Withycombe 216 Ariz. 84, 110 (Ariz. Ct. App. 200Teld that the plaintiff must establish the
direct involvement of the individual directors, officers, or shareholders in committing the alleged
wrong.

Accordingly, Plaintiffs have failed to pleaddts sufficient to establish a claim against the
Defendant Board of Directors fanegligence or for aiding anabetting negligere, and this

claim is dismissed.
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I. Count 9: “Violations of Consumer Protecton Law, Assisting and Participating in
Violations of Consurrer Protection Law”

Count 9 alleges that Defendants violatedzéina consumer protgon laws by assisting
and participating in McQing’s alleged fraud. Platiffs make reference to “Arizona Consumer
Protection statutes,” but do noeitify any statutory mvisions for this cause of action. By not
identifying the specific statutory violations, Plaintiffs attemphtdd Defendants liable without
giving Defendants notice of the claifsee Mansour v. Cal-Western Reconveyance Co1.F.
Supp. 2d 1178, 1183 (D. Ariz. 2009) (dismissing varidasns for failure to cite to the specific
claimed statutory violation). &intiffs’ claim also fails because they have not met the Rule 9
requirement to plead with particularity aagts of fraud by McClung or the Defendants.

J. Count 10: “Intentional Interferen ce with Business Relationship”

In Count 10, Plaintiffs allege that Dei@ant Hillcrest Bank’scancellation of certain
letters of credit constituted intentional irfexence with the business relationship between
Plaintiffs and McClung. Tostate a claim for intentional interference with a business
relationship, Plaintiffs must establish “(1)ethexistence of valid corsctual relationship or
business expectancy; (2) knowledge of thetimighip or expectancyn the part of the
interferer; (3) intentional interference inducing or causing a breach or termination of the
relationship or expectancy; and (4) resultalmage to the party whose relationship or
expectancy has been disrupteddhtwerp Diamond Exch. of Am., Inc. v. Better Bus. Bureau of
Maricopa Cnty., Ing.637 130 Ariz. 523, 530 (Ariz. 1981) (quotiigalbom v. Knudtzgn65
Wash. 2d 157, 162-3 (1964)).

Similar to Count 2 against Bendant Board of Directors, Plaintiffs fail to allege the
necessary elements of this claim. Plaintifitege there was a coatt or valid business

relationship between McClung arnte Plaintiffs (element onegnd that Hillcrest Bank was
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aware of the relationship (element two). Howewvlaintiffs’ petition falls short of alleging
intentional interference (element three), or, more specifically, how Hillcrest Bank’s termination
of the irrevocable letters ofexdit was an intentionalct to interfere witiMcClung’s relationship
with Plaintiffs. For example,lhough the petition includes conclusory allegations that Hillcrest
Bank “caused or induced” QGCC to breach its dues developer, there is nothing to suggest
that Hillcrest Bank did so with the intent ofducing QGCC to breach itslagonship with QCA.
Plaintiffs also state only a coneslory allegation that they were damaged, which is insufficient to
plead the element of damage3ee Van WeeldeB011 WL 772522 at *5. Because two required
elements of Plaintiffs’ claim armissing, Count 10 is dismissed.

K. Count 11: “Breach of Contract”

Count 11 is brought by Plaintiff QCA againBefendant Hillcrest Bank for breach of
contract. In a breach of ceoatt claim under Arizona law, thelaintiff must alege “(1) the
existence of the contract, (2) its brhaand (3) the resulting damagessraham v. Asburyl12
Ariz. 184, 185 (Ariz. 1975) (citin€lark v. Compania Ganadera de Cananea, PB.Ariz. 90,

95 (Ariz. 1963). Kansas law requires similar ederts: “(1) the existence of a contract between
the parties, (2) sufficient consideration to supploet contract, (3) the plaintiff’'s performance or
willingness to perform in compliance with ttentract, (4) the defendant’s breach of the
contract, and (5) damages to plaintiff caused by the bre&ity."of Andover v. Sw. Bell Tel.,
L.P., 37 Kan. App. 2d 358, 362 (2007).

Plaintiff's petition alleges “there was amtractual relationship between Hillcrest and
QCA who was the beneficiary of inecable letters of credit issueg Hillcrest Bank” (Petition,
Doc. 56 at 1 287). This allegation satisfies element one of a breach of contract claim. Plaintiff

also alleges that Hillcrest Bank breached theraghtwvhen Hillcrest Bank “failed to perform its
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duties under the irrevocable lettarscredit” (Petition, Doc. 5@t § 289). Plaitiff QCA has,
therefore, properly pleaded element two. PIHIQIEA also alleges that it has been damaged as
a result, and this is sufficient to satisfy elemtimee of the claim. Because Plaintiff QCA has
properly pled all the necessary elements dfreach of contract dia, Defendant Hillcrest
Bank’s motion to dismiss Count 11 is denied.

L. Count 12: “Negligence”

In Count 12, Plaintiff QCA alleges that Hill@geBank was negligent with regard to the
canceling of letters of credit issued by Hillcr&nk for the benefit of QCA. In a claim of
negligence, the Plaintiff must allege “the exigte of a duty, breach of that duty, injury, and a
causal connection between the duty breached and the injury suffei@teycutt 251 Kan. at
463 (quotingMcGee v. Chalfant248 Kan. 434, 437 (1991). Howevike Count 8 against the
Board of Directors, Plaintiff QCA fails to allegay plausible theory under which Hillcrest Bank
owes it a duty “to exercise reasonable care” n#igg the issuance of the letters of credit.
Having failed to properly allege this element tBourt finds Plaintiff QCA has failed to state a
claim against the FDIC-R for negligence.

M. Count 13: “Aiding and Abetting McClung”

In Count 13, Plaintiffs allge that Defendant Hillcre®&ank aided and abetted QGCC and
McClung's torts, wrongdoing, andolations. While the OmnibuBetition states many torts for
which McClung may be responsible, Plaintiffsil feo identify any speific torts or legal
violations in this count. Thus, Plaintiffgetition gives Defendant Hillcrest Bank no basis upon

which to assert a defense and fails toestatlaim upon which relief can be granted.
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N. Count 14: “Aiding and Abetting McClung’s Fraud”

Plaintiffs’ claim against Hillcrest Banfor aiding and abetting McClung’s fratfdfails
for the same reason Plaintiffs’ claim against Board of Directors (Court) failed: Plaintiffs
have not pleaded these allegations with sigfit particularity as required by Rule $ee Van
Weelden2011 WL 772522, at *6 (“Rule 9(b) requires tladlegations of fraud must be specific
enough to give defendants notice of the particoieconduct which is alleged to constitute the
fraud charged so that they can defend agaimstitiarge and not just deny that they have done
anything wrong.”) (internal citations omitted).

Furthermore, Plaintiffs have not met tpé&eading requirements for elements two and
three of an aiding and abetting claim: tisfendant Hillcrest Bank knew McClung’s conduct
constituted a breach of duty andatht substantially assisted in this breach. While Plaintiffs
allege that “Hillcrest Bank was aware of or willfully blind tetmisrepresentations of McClung
to the plaintiffs and other Quintero Entity irsters” (Petition, Doc. 56 at § 305) and that
“Hillcrest Bank actively participated or substantiadlgsisted in or encaaged the breach to the
degree that Hillcrest Bank could not reasonablyhekel to have acted in good faith” (Petition,
Doc. 56 at T 311), these conclusory allegatioasnot support Plaintiffaaiding and abetting
claim.

O. Count 15: “Joint Enterprise Conspiracy Concerted Action by Agreement”

Plaintiffs’ claim of conspiracy against Defendant Hillcrest Bank is dismissed for the same

reasons that Plaintiffs’ claim a@bnspiracy against the Defend&aard of Directors (Count 5) is

dismissed. “For a civil conspiracy to occurotwr more people must agree to accomplish an

12 Again, to state a claim for aiding and abetting, plaintiffsst allege three elements: “(1) the primary tortfeasor
must commit a tort that causes injunythe plaintiff; (2) the defendant mugtow that the primary tortfeasor’'s
conduct constitutes a breach of duty; and (3) the defenalasttsubstantially assist or encourage the primary
tortfeasor in the achievement of the breatkélls Fargg 201 Ariz. at 485.
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unlawful purpose or to accomplish a lawful object by unlawful means, causing dam&gds.”
Fargo, 201 Ariz. at 493 (quotin®aker, 197 Ariz. at 542). Essentigll “the individuals must
agree and thereupon accomplish an underlying tdfari Weelden2011 WL 772522, at *7
(citing Wells Fargo 201 Ariz at 493). Plaintiffs fail tadentify any underlying tort that the
Defendant Hillcrest Bank and McClung conspired to commit. While Plaintiffs allege the parties
had an agreement to act unlawfully, Plaintiffave not alleged any specific torts the parties
agreed to commit. Without an agreement to agash a specific tort, Platiffs do not have a
claim for conspiracy.

P. Count 16: “Tortious Interference with Contracts, Aiding and Abetting Hillcrest
Bank’s and McClung'’s Tortious Conduct”

Count 16 first alleges liability against Deftant Hillcrest Bancsres for tortious
interference with contractsSpecifically, Plaintiffs allegeamong other things, that Hillcrest
Bancshares manipulated the Quintero load the Hillcrest Bank’s books to bolster McClung’s
allegedly false representations about the vigbiif his development (Petition, Doc. 56, at |
337). However, although Plaintiffs list a nety of common “goals” between Hillcrest
Bancshares, Hillcrest Bank, and ®lang, Plaintiffs do not allegany specific facts illustrating
how Hillcrest Bancshares had any direoterference with the ongoing business between
McClung and any other entities.

Plaintiffs also allege thabefendant Hillcrest Bancsharesded and abetted Hillcrest
Bank’s and McClung'’s tortious conduct, includiagling and abetting tortious interference with
contract and business expectations, fraud, and breach of fiduciary duty. However, again,
Plaintiffs’ allegations are condory at best. Although Plaintiffést conclusory statements of
alleged wrongs committed by Hillcrest Bank, Btdis fail to specify Hillcrest Bancshares

involvement in these wrongs apart from its owngrstiiHillcrest Bank. Frahermore, Plaintiffs’
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petition does not allege an important elementiwofaiding and abetting claim, which is that
Defendant Hillcrest Bancshares knew tha McClung’s and HillcresBank’s actions were a
breach of duty.

The only way under which the Courbudd possibly conceive Plaintiffimight have a
claim against Defendant HillcreBiancshares is under a theorymércing the corporate veil.
However, Plaintiffs assert th&Count 16 does not gend at all on a pieing of the corporate
veil theory” (Doc. 73, at 23) and the Court @gs that such an argument would be meritféss.
For these reasons, Count 16 is dismissed.

Conclusion

Having thoroughly sifted tlugh the long, rambling, and oftexcoherent allegations set
forth in Plaintiffs’ Omnibus Petition, the Cournfls Plaintiffs have fa@ld to state a cognizable
claim against Defendant FDIC, Defendant Rbawf Directors, andDefendant Hillcrest
Bancshares on Counts 2, 3, 4, 5, 6, 7,8, 912013, 14, 15, and 16. KWever, having properly
stated a claim for conversionagst the Defendant Board of ilectors in Count 1 and a claim
for breach of contract againBefendant Hillcrest Bank in @int 11, Defendants’ motions to

dismiss with regard to those motions are denied.

13 For Plaintiffs’ allegations under Count 16 to be maintained under a theory of piercowpbeate veil, Plaintiffs
must establish that “(1) the corporation is the alter ego or business conduit of a persdmt é)d'to observe the
corporation would work an injustice Dietel v. Day 16 Ariz. App. 206, 208(1972). To support their claim,
Plaintiffs allege that Hillcrest Bancshares “controlled had complete domination” of Hillcrest Bank, which “had
no separate mind, will or existence of its own” (Petition¢c.Cx6 at  29). However, Plaintiffs fail to allege any
facts establishing that the purpose of Hillcrest Bank was to act as the alter eligredétHBancshares or that
Hillcrest Bank was used to shield Hillcrest Bancshares fnalinidual tort liability. Plantiffs also fail to establish
the second element because they have not pleaded any facts indicating that upholding Hillcrest Bancshares’
corporate status would constitute an injustice. Additlpnaecause this Court has already dismissed Plaintiffs’
claims for tortious interference with contract and business expectations, fraud, and breadiaoy fildiy,

Plaintiffs have no underlying tort claim against Defendant Hillcrest Bancshares to impose liability through a claim
of piercing the corporate veil.
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IT 1S SO ORDERED.

Date: January 3, 2013 /s/ Greq Kays
GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT
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