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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
JOYCE A. JOHNSON, )
Plaintiff,

V. No0.4:11-cv-00981-DGK

N e N

MFA PETROLEUM COMPANY, )

CASEY’S GENERAL STORES, INC., and )

QUIKTRIP CORPORATION, )
)

Defendants. )

ORDER GRANTING DEFENDANTS’ MOTION FOR JUDGMENT ON THE
PLEADINGS

This case is a putatvclass action brought by Plaiftifoyce Johnson against Defendants
MFA Petroleum Company (“MFA”"),Casey’s General Stores, In¢Casey’s”), and QuikTrip
Corporation (“QuikTrip”). Plaintiff alleges that Defendants used false advertising and material
misrepresentations in the sale of gasoline teseliri consumers, in vition of the Missouri
Merchandising Practice ActfMMMPA”), Mo. Rev. Stat. § 407.020.

Now before the Court is Dendants’ Motion for Judgment on the Pleadings (Doc. 63).
Because Plaintiff's claims arexpressly and impliedly preengat by the federal Petroleum
Marketing Practices Act (“PMPA”), 15 UG. 88 2821-2824, the CouBRANTS Defendants’
motion.

Background

On August 22, 2011, named Plaintiff Joycddlson, a Missouri citize filed a one-count
lawsuit in the Circuit Court of Jacksonouhty, Missouri allegingDefendants violated the
MMPA. The MMPA is state consugn protection statute making uinlawful to use or employ

“any deception, fraud, false pretense, false prommg,epresentation, [otjnfair practice,” or to
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conceal, suppress, or omit “any makfact in connection with # sale or the advertisement of
any merchandise in trade omomerce. . .” Mo. Rev. Stat. § 407.020.1.

Plaintiffs complaint (the “Complaint”) &ges Defendants owand operate retail gas
stations in Missouri that dispense gasoline ufgio “single hose blendgrumps,” that is, pumps
which distribute multiple grades of gasolineg(, unleaded, unleaded plus, premium unleaded)
through a single hose. Plaintiff contends tbatause these pumps dispe different grades
through a single hose, each timepurchaser begins to pump gasre is a residual amount of
gasoline remaining in the hose fraime previous purchaser. dh individual puchases a grade
of gasoline higher than the preus purchaser, then she actuakygeives a smabjuantity of the
lower grade gasoline as well. Plaintiff seekeney damages and injunativelief on behalf of a
class of Missouri consumers whorpliased higher grade gasolineoae of Defendant’s retail gas
stations.

Defendants removed the actidrom the Circuit Court of dckson Count to this Court,
alleging jurisdiction under boththe Court's federal quest jurisdiction and diversity
jurisdiction, 28 U.S.C. 88 1331, 1332, 1441. PIl#imhoved for remand, guing neither basis
for federal jurisdiction existeqDoc. 16). The Court ultimately exercised jurisdiction over the
action based on complete preemption and grabtfdndants’ motion to dismiss (Doc. 41). The
Eighth Circuit reversed the Court’'s findingf complete preemmn and remanded for a
determination of whether diversity jurisdiction existed under the Class Action Fairness Act
(“CAFA”). Johnsonv. MFA Petroleum Co., 701 F.3d 243 (8th Cir. 2012). On remand, the

Court determined ipossessed jurisdiction und€AFA (Doc. 58). Defendants then filed the

1 1n so holding, the Eighth Circuit distinguished betweendibetrine of ordinary preemption—a federal defense—
and complete preemption, which is a basis for federal court jurisdiciiomson, 701 F.3d at 248. Although the
court held that the PMPA did not completely preempt Plaintif's MMPA claingpined that Plaintiff may not
“ultimately prevail over a preemption defense on her underlying cldidh 4t 253.
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instant motion (Doc. 63), arguinipat the PMPA expressly anthpliedly preempts Plaintiff's
MMPA claim.
Standard

A. The standard of review for judgment on the pleadings.

After the pleadings have closed, a party maye for judgment on the pleadings. Fed.
R. Civ. P. 12(c). In ruling on a motion for judgnt on the pleadings, the court must “accept as
true all factual allegations set out in the cormmland construe the complaint in the light most
favorable to the plaintiff, drawingll inferences in [her] favor.” Ashley Cnty., Ark. v. Pfizer,
Inc., 552 F.3d 659, 665 (8th Cir. 2009) (internal @uioin marks and citen omitted). Much
like the court’s review under Rule 12(b)(6), “[jjJudgnt on the pleadings &ppropriate only when
there is no dispute as to any material facts aadrthving party is entitled to judgment as a matter

of law....” Id. (internal quotation marks and citatioomitted). Accordingly, “the court
generally must ignore materials outside the plegsli but it may consider some materials that
are part of the public record @o not contradict the complainds well as materials that are
necessarily embraced by the pleadingsPorous Media Corp. v. Pall Corp., 186 F.3d 1077,
1079 (8th Cir. 1999) (internal quoiat marks and citations omitted).

B. The standard ofreview for preemption.

Any state law that conflicts with any federadtsite or duly authorized federal regulation is
preempted under the Supremacy Clause of the &i8tates Constitution. U.S. Const. art. VI,
cl. 2; City of New York v. F.C.C., 486 U.S. 57, 63-64 (1988). A fedelawv may either expressly or
impliedly preempt a state lawAltria Grp., Inc. v. Good, 555 U.S. 70, 76 (2008). A federal law
expressly preempts a state lawentthe statutory language clearly evinces an intent to dadso.
Implied preemption occurs when the scopk the federal “statute indicated Congress

intended federal law to occupy the legislative field, or if there is an actual conflict between state
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and federal law.” Id. at 76-77.

Under either form of preemption, congressl intent “is the ultimate touchtone.ld. at
76. In all preemption cases, the inquiry “start[s] wessumption that the historic police powers of
the States were not superseded by the Fedetalinless that was theedr and manifest purpose
of Congress.” Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (internal quotation marks and
citations omitted). With these principles nmind, the Court analyzes wther the PMPA either
expressly or impliedly preempts Plaintiff's claims.

Discussion
l. The PMPA expressly preempts Plaintiff's MMPA claim.

Defendants’ first argument is that the PM and attendant Federal Trade Commission
(“FTC”") Automotive Fuel Rating (“AFR”) regulationsxpressly preempt Plaintiff's MMPA claim.
Defendants contend thate&ion 2824(a) of the PMPA and Section 306.4 of the AFR
regulations contain broad preemptive languagdch encompasses Plaintiffs MMPA claim.
Plaintiff counters that, as plead, her claglearly avoids the preemptive scope of these
provisions. After carefully reviewing Plaintiffsomplaint as a whole, the Court holds that the
PMPA and AFR regulations expreggreempt Plaintiffs MMPA claim.

A. The PMPA and AFR regulations preempt state law causes of action relating to
octane disclosure which are not identical to those in the PMPA.

To determine the preemptiveoge of an express statwoprovision, the Court must
interpret the language in light of Congress’ inteAttria Grp., 555 U.S. at 76. Thus, the starting
point for the Court’s analysis the PMPA and the regulatispromulgated psuant to it.

In 1978, Congress enacted Subchapter Il ofRRE°A in order to redate the testing and
disclosure of automotive fuel ratings. 1B8S.C. 88 2821-2824. Thisubchapterinstituted
comprehensive certification ammbsting requirements for the ootalabeling on gasoline pumps.

15 U.S.C. § 2822. The avowed purpose behind thisheapter was “to ensure that purchasers have
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the information they need to purchase gasohita sufficient octane tgrevent engine knocking
while avoiding wasteful octane overbuying.” tAmotive Fuel Ratings, Certification and Posting,
58 Fed. Reg. 41,356 (Aug. 3, 1993). In this sami@, Congress amendiehe PMPA in 1992 to
provide consumers with the “infortian they need to choose the correct type or grade of fuel for
their vehicles,” id.,, and to “provide the state morauthority to enforce octane posting
requirements.” VP Racing Fuels, Inc. v. Gen. Petroleum Corp., 673 F. Supp. 2d 1073, 1080
(E.D. Cal. 2009) (quoting H.RRep. No. 102-474(l), at 151 (19923s reprinted in 1992
U.S.C.C.A.N. 1954, 1974).

To accomplish these goals, the PMPA requitlee FTC to adopt fes regulating octane
disclosures.See 16 C.F.R. 8§ 306.1et seq. Pursuant to ik delegation, th&TC promulgated the
AFR regulations requiring retailers tpost the automotive fuel ratingf all automotive fuel [they]
sell to consumers®™ Id. § 306.10(a). Section 306.12 of thessyulations provides detailed
requirements for labeling or marketing a gasolire€tane or fuel rating, including rules dictating
the color, dimensions,nd font for all labels.Id. § 306.12. It also provides that “[n]Jo marks or
information other than that called for by this rule may appear on the labels.” The
regulations apply to sgle-hose blender pumps, like th@eassue in this litigationld. § 306.10.

The PMPA also contains a broadly-wedd preemption provision, preempting state
requirements that are not “theame as” federal requirements. 15 U.S.C. 8§ 2824(a). In
relevant part, this provision states:

(a) To the extent that any provisiai this subchapter applies to any
action or omission, no Stabr any political sodivision thereof may
adopt or continue ireffect, except as providein subsection (b) of

this section, any provish of law or regulation with respect to such
act or omission, unless such provis@rsuch law or regulation is the

2 For gasoline, automotive fuel rating, as defined by 16 C.F.R. § 306.0fjE gasoline’s octane rating. Octane
rating is defined as “the rating of the anti-knock characteristics of a grade or typeolifiegas determined by
dividing by 2 the sum of the research octane number plus the motor octane nubeb@rZ.R. § 306(a).
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same as the applicableoprision of this subchapter.
(b) A State or political subdivision thereof may provide for any
investigative or enforcement amti, remedy, or pettst (including
procedural actions necessary tarry out such investigative or
enforcement actions, remedies, or penalties) with respect to any
provjsion of law or regulation permitted by subsection (a) of this
section.
15 U.S.C. § 2824 (a)-(b). The FTC explicitlycarporated this same preemption provision into
the AFR regulations. 16 C.F.R. § 306.4.

B. Three federal court decisions diggss the preemptivescope of the PMPA.

Only three published federal court decisiatiscuss the preemptive scope of Section
2824(a) of the PMPA and the AFR regulations.

In VP Racing Fuels, Inc. v. General Petroleum Corporation, the plaintiff, VP Racing Fuels,
Incorporated (“VP”) was a California gasolirgistributor who sold séet-legal 100 octane
gasoline. 673 F. Supp. 2d at 1076. VP suedther California gasoline distributor, General
Petroleum Corporation (“GP{” for allegedly marketingand selling “Sunoco’s 260 GT 100
Octane” racing fuel to retailers even tigbuthe gasoline only had a 97 octane ratirlg. at
1077. VP alleged that these actiaslated the California UnfaiCompetition Law (“UCL”), the
False Advertising provision of ¢hCalifornia Business and Prefgons Code (“FAL”), and the
federal Lanham Actld.

Defendant moved to dismissettUCL and FAL claims, arguing that the PMPA expressly
preempted both claims. With respect to theLWsTaim, the district court found that the PMPA
did not preempt it.Id. at 1082. The district counoted that the UCL axbted its unfair practice
standards from the PMPA because the UCL was a borrowing statutea—statute that
“borrows violations of other lawsnd treats them as unlawful practices...ltl. at 1081. The

district court reasoned thateehPMPA did not preempt the UClhecause in this situation a

violation of the UCL was also dolation of the PMPA thus the UCL imposetequirements that
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were the “same as” the PMPAd. at 1082.

The district court also rejected GPC’s predion argument concerning the FAL claim.
The district court held that the PMPA didtnpreempt the FAL claim because each statute
addressed distinct acts.ld. at 1082. The court held the EAclaim addressed the “act of
intentionally misrepresenting the octane level that mi#itakes issue [with],” while the PMPA
dealt with the certification andisplay of octane ratingsld. (emphasis in original). And because
“[tthe PMPA does not regulatéhe act of advertising petroleunproducts,” there was no
preemption.ld. at 1082-83 (emphasis in original).

Alvarez v. Chevron Corporation is the only analogous casedddress the preemptive scope
of 15 U.S.C. § 2824(a) and AFR regulations. that case, plaintiffs brought a putative class
action “alleging that [d]efendantsil[ed] to deliver 100 percent dhe fuel at the octane rating
advertised when [p]laintiffs pahase[d] fuel at a higher octane rating than the previous
customer at a single-nozzle pump.Alvarez v. Chevron Corp., No CV 09-3343-GHK, 2009
WL 5552497, at *1 (C.D. Cal. Sept. 30, 2009). PIl#mtpremium grade fuel purchasers, argued
that they were overcharged when the prior custamad purchased mid-range or regular grade fuel,
and they sought monetary damage addition to equitable relief of a more accurate dispenser and
pricing technology.

The Alvarez plaintiffs based their case on a ey of state common law claims in
addition to statutory claims undéhe California Consumer Leg&emedies Act (the “CLRA"),
the California UCL, and the California FALId. at *2. Plaintiffs argued that they were not
requesting any modification of thectane rating labelbut rather sought ‘tditional disclosure
on a separate label . . . inform[ing] cangers of the ‘residual fuel’ issue.ld., at *5. The
district court dismissed pldiffs’ claim under the FAL holdinghat it was preempted by the

PMPA: “As the PMPA and Posting Rule make cldat they constitute the exclusive regime for
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the certification and posting of @me labels, we cannot requiBefendants to disclose more
information than is expressly required by these provisiol.”

The Ninth Circuit affirmed, ning that the PMPA containa “broad preemption against
state and local laws and regulations addresamgacts or omissionsovered by the PMPA...."
Alvarez v. Chevron Corp., 656 F.3d 925, 934 (9th Cir. 201Ihe Ninth Circuit explained:

Plaintiffs’ intended disclosure remedy issdgned to warn customers at the point of

sale that the grade of fuel they purshamay or may not actually be delivered,

regardless of its posted fuel grade. Thigagtvould have the effect of challenging

the accuracy and undermining the uniformofyfederal octane kzeling regulations

promulgated by the FTC.

Id. at 935. The Ninth Circuit also remt that “[tjo the extent Plaiiffs’ other statutory claims
seekrelief that would require a correctiviisclosure at the pot of sale, we conclude that they
are also preempted by federal lawd. at 935, n.11 (emphasis in original).

With these decisions in mind, the Court wirto whether Plairffis particular MMPA
claim is preempted by the PMPA.

C. The PMPA preempts Plaintiff's MMPA claim because it attempts to impose octane
disclosure requirements which are notdentical to those in the PMPA.

To determine whether the PMPA preemptiintiffs MMPA claim, the court must
carefully scrutinize the exact languagfjehe PMPA’s preemption provisionSee Moralesv. Trans
World Airlines, Inc., 504 U.S. 374, 383 (1992) (conductingh@rbugh analysis of the statutory
language before concluding that the lide Deregulation Act (ADA”) preempted a state
consumer protectionaute). As a threshold matteéhe parties agree that the disclosure of octane
ratings on the gasoline pump is an “act” goeelrby the PMPA, and the MMPA is a state
“provision of law or regulation.” See 15 U.S.C. § 2824(a). The mas dispute (1) whether
Plaintiffs MMPA claim seeks to impose requirem® “with respect to” octane disclosures or

labeling, and if so, (2vhether the disclosure d¢abeling requirements Plaintiff seeks to impose



are “the same as” those under the PMPA.
1. Plaintiff's MMPA claim seeks to inpose octane disclosure requirements.

The PMPA preempts state law claims thapase requirements “withespect to” octane
disclosures and labeg. “Respect” is defined as “alation to or concern with something.”
Webster’s Third New InternationBlictionary 1934 (2002). And thardinary meaning of “related
to” is “to stand in some relatiortp have bearing or concern; fertain; refer; to bring into
association with oconnection with...."Morales, 504 U.S. at 383 (quoting Black’s Law Dictionary
1158 (5th ed. 1979)). Since terfmgth respect to” and “relatetb” are synonymous, the pertinent
inquiry here is whether Plaifits MMPA claim has “aconnection with” or “eference to” octane
disclosures. See id. at 384 (holding that the words “redak to” as used in the ADA preemption
provision meant “a connectiamth” or “reference to”).

Plaintiff contends her MMPAclaim has no connection witlr reference to octane
disclosures because it only alleges that Defetsdaaccurately represented the brand and quantity
of higher grade gasoline consumers wereclpasing. She argues the Complaint has no
connection with octane disclosardecause it never uses the woéodtane,” it only references

"o

“grades” or “brands” of gasolineie., “unleaded,” “super unleadedghd “premium.” Doc. 70 at
7-8.

Although Plaintiff has successly avoided using the wordoctane” anywhere in the
Complaint, it does not change the fact that #tssence of her MMPA am is inextricably

connected with octane disclossirer labeling. To begin, theo@rt notes there is no meaningful

difference between a gasoline’s “grade/brand” anadtane rating. A gasoline’s grade/brand is

®In her Response in Opposition (Doc. 70), Plaintiffusd that her MMPA claim was explicitly authorized by
Section 2822(g) of the PMPA. Plaintiff initially contended that her MMPA claim attacked the misleadiofy use
trade names, and Section 2822(g) exempted trade names from tbsulesckequirements under Subchapter |II.
Doc. 70 at 7-8. Therefore, Plaintiff reasontdte MMPA explicitly authorized her lawsuitd. at 8. In her most
recent briefing, however, Plaintiff withdrew this argumesee Doc. 75 at 18 (“After a thorough review of the
legislative history behind Subchapter Il as requested by this Court it has become clear totR&igt2B822(g) has
limited application to [the express] preemption analysis.”). Accordingly, the Court neaddress this contention.



indistinguishable from octarlevels; its “grade” is synonymousith its octane rating.See, e.g.,
Barnsdall Refineries v. Birnamwood Oil Co., 81 F.2d 569, 570 (7th Ci1936) (discussing
various grades of gasoline by nefece to their octane ratingshell Petroleum Corp. v. Victor
Gasoline Co., 84 F.2d 676 (10th Cir. 1936) (noting hal¥ferent gasoline grades are delineated
according to octane levels)exaco, Inc. v. Ingram Barge Co., 423 F. Supp. 676 (E.D. Mo. 1976)
(referencing grades inrms of octane level$). Thus, while the Complaint may read “grade” or
“brand,” it means “octane rating.”

Second, in conducting a preemption analysis, atdsurot required t@ccept a plaintiff's
artful pleading when it is clear from the totality her allegations that her claim falls within a
preempted area.See Segal v. Fifth Third Bank, N.A., 581 F.3d 305, 310-11 (6th Cir. 2009)
(putting aside the plaintiff's “aftil pleading” and finding that # Securities Litigation Uniform
Standards Act (“SLUSA") preengd his state law claims)Zleghorn v. Blue Shield of Cal.,
408 F.3d 1222, 1225 (9th Cir. 2005) (looking a¢ tubstance of plaintiff's argument—rather
than his “artful pleading”—indetermining that ERISA preempted his state law clabuigek v.
Prudential Secs., Inc., 295 F.3d 875, 879-80 (8th Cir. 200@nding preemption under SLUSA
despite plaintiff's artful pleading). Indeed, pngetion analysis often requires the court to look at
the essence, or “gravamen,” of a plaintiff's céanut to determine whether federal law preempts
the state law claim. See Kurns v. RR. Friction Prods. Corp., 132 S. Ct. 1261, 1268 (2012)
(looking at the “gravamen” of & plaintiffs’ complaint in angking whether it was impliedly
preempted under federal lawAtria Grp., Inc., 555 U.S. at 81 (discussing how the Supreme

Court in Cipollone v. Liggett Grp., Inc., 505 U.S. 504 (1992) fodnpreemption based on the

* In her briefing, Plaintiff even implies that a gasoline’s grade equates to its octane Seéifizpc. 75 at 17 n.12 (“In
his briefing, [Alvarez] proposed the following corrective siga: ‘This fuel dispenser is incapable of providing 100%
of the grade of gasoline you have selected....” In relation to his octane-orientated claim, this langleagky
addresses octane issues.”) (emphasis added). Through this argument, Plaintiff suggests thatwrez plaintiffs’
reference to gasoline grades in their request for relief clearly refers odla@@nly way to reach this conclusion is for
the Plaintiff to assume that octane is synonymous with a gasoline’s grade.



“gravamen” of plaintiff's complaint).

Despite Plaintiff's argument that her complaint “makes no explicitmpficit allegations
about Defendants’ octane signage,” Doc. 75 @niphasis added), the tlity of her allegations
suggest she is attempting to impose octarsel@Bure requirements. The Complaint alleges
“Defendants fail to warn and/aadvise Secondary Consumers thia¢y are receiving a certain
amount of lower grade gasoline although they arengafpr that gasoline at a higher grade rate.”
Doc. 1-1 at 10. The Complairdglso alleges that “Defendantfurther deceived Secondary
Customers with false and misleadiadvertising regardingpe quantity and brand of higher grades
of gasoline when purchased immediately foll@yipurchasers of a lower grade of gasoline
at their ‘single hose blender pumps.it. at 10-11. Similarly, the Complaint states that “[t|hrough
advertising and selling at the point of salee tBefendants have perpetrated the practice of
inaccurately representing the brand and quarit higher grade gasoline being purchased by
Secondary Consumers...Id. at 15. Finally, to rectify theselefjed issues, Plaintiff requests “an
Order suspending all misrepresemias by all Defendants regardirthe brand and quantity of the
higher grade gasoline....”ld. at 16. Thus, notwithstanding Pl&ifis careful avoidance of the
word “octane,” the essence of her allegations agde#t for relief demonstrate that this lawsuit is
related to octane disclosures.

To avoid this conclusion, Plaintiff analogizes her claim to the FAL clainrdRrRacing.

In that case, the district court held tha¢ tRAL claim was not preemgd because “it is ndhe
act of certifying or displaying the octane level tiaintiff complains about. Rather it is the act of
intentionally misrepresenting the octane level that Plaintiff takes issue [with}{/P Racing
Fuels, Inc., 673 F. Supp. 2d at 1082 (emplsain orginal). Plaintifcontends that, like the FAL
claim in VP Racing, her MMPA claim only applies to ¢hact of falsely advertising or

misrepresenting the bmd and quantity of the gasoline geadold; it does nothallenge the
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certification and display dhe gasoline’s octanetiag. Doc. 75 at 10-11.

This argument is nopersuasive becausé Racing is simply not analogous. INP
Racing, the plaintiff's FAL claim addrssed the defendant’s misuseaofjasoline’s trade name to
intentionally deceive consumers$73 F. Supp. 2d at 1077. THefendant marketed its product
as “Sunoco’s260 GT-100 Octane,” when, in fact, the product actually contain®@ actane
rating. VP Racing Fuels, Inc., 673 F. Supp. 2d at 1077. UnderR2822(g) of the PMPA, trade
named or trademarked gasoline is explicitly exeddtom the octane lalieg requirements. In
fact, as the distriatourt noted, thigxact claim is exempted from preemptiond. at 1083 (“Such
would be the case if the tradark to be utilized were ‘100 @me’ and this trademark were
to be utilized to identify autootive gasoline with an octamating of less than 100 under the
statutory definition.”).

But here Plaintiff is not challenging the suse of a trade nameRather, her bedrock
allegation is that “[t]hrouly advertising and sellingt the point of sale, the Defendants have
perpetrated the practice of inaccurately representingbthed and quantity ofhigher grade
gasoline being purchased by Secondary Consumer.D6c. 1-1 at 15 (emphasis added). The
only advertising and misrepresentations Plaintdéh be referring to “at the point of sale” are
representations about the “grades” of@me, that is, their octane ratingee Alvarez, 2009 WL
5552497, at *5 (“First, the octankbels are the only ‘advertiseents’ Plaintiffs could be
challenging, as the faces of the dispenseestlae only places on the pump where retailers are
permitted to disclose to consumers the gasoline octane grades.”). Additionally, Plaintiff concedes
that her MMPA claim does not fall within the 288) exception for trade names. Doc. 75 at 17.
Thus, unlike the false advertising claim\ii? Racing, Plaintiffs MMPA claim directly relates to

the octane labeling.
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2. The PMPA Plaintiffs MMPA claim would impose octane disclosure
requirements that are not “the same asthe disclosure requirements under the
PMPA.

Because the PMPA does not preempt a stateMaose requirementseafthe same as” the
PMPA'’s, see 15 U.S.C. § 2824(a), the Court must ndecide whether Plaintiff's MMPA claim
would impose octane disclosure requiremenfemint from those under¢hPMPA. According to
Plaintiff, success on her MMPA am would not “creat[e] anydalitional or new requirements
regarding the PMPA's octartisclosure.” Doc. 75 @&@. The Court disagrees.

Since Plaintiff's MMPA chim requests relief similar to that requestedlvarez, the Court
finds that Plaintiffs MMPA clan would create requirementsifferent from those under the
PMPA. The material allegations Alvarez concerning the FAL claim almost mirror the material
MMPA allegations in the Complaint, includingethalleged residual fugdroblem, the failure to
provide the full amount of fuel @he selected “grade,” and the falsr misleading “advertising” at
the point of sale. Compare Doc. 1-1 at 4, 10, 15ith Complaint,Alvarez v. Chevron Corp., 09-
cv-03343-GHK-CW, Doc. 1 at 3, 8, 22 (C.D. Cal. May 5, 2009). Wvarez, among other relief
for its FAL claim, the plaintiffs requested thddefendants prominentlyglisclose on all single-
nozzle fuel dispenser not capable of dispendiGg percent of the fuel gde contracted for, a
notice to that effect....” Complainglvarez v. Chevron Corp., 09-cv-03343-GHK-CW, Doc. 1 at
23 (C.D. Cal. May 5, 2009). Similarly, herPlaintiff requests an “@ler suspending all
misrepresentations by all Defendants regardimg brand and quantity of the higher grade of
gasoline.” Doc. 1-1 at 16. Both requests sieelddress defendants’presentations concerning
grades of gasoline, and thus, its octane ratilgghough Plaintiff argues €his not alleging that
Defendants have “false advertisembs or make false representations of their octane ratings,” she
seeks relief to correct such false and misleading representations. Accordingly, Plaintiff's claim

here is materially indistinguishable from thatlvarez.
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Nonetheless, Plaintiff attempts to distinguiBlvarez by highlighting the differences in
degree between the requests for relief in the respectises. Plaintiff contels that the plaintiffs
in Alvarez explicitly requested an additional disclospwhereas she has only requested the court
enjoin the misrepresentations.

Although Plaintiff does not explity request an additional digsure, such action is clearly
implied in the Complaint. Throughout the Comptailaintiff refers to the Defendants’ failure to
warn about the pump providingwer grade gasoline at a higher grade rate and the false and
misleading advertising at the point of sale. cD&-1 at 5, 10, 15. In her request for relief,
Plaintiff requests the Court suespd these misrepresentatiorid. at 16. The only feasible ways to
suspend these “misrepresentationsuld be to order Defendants to either place corrective signage
on the pump akin to theAlvarez disclosure or to remove the grade/octane disclosures
altogether. Both options, however, would be diffetdrom the disclosureequirements under the
PMPA because the former would sieicter than the PMPA requiments while the latter would be
more lenient. Thus, when Pl&ifis request for relief is interpreted in light of the Complaint’s
“gravamen,” the Court finds that her MMPAagh would impose requirements on Defendants

which are not the same #®se under the PMPA.

®In a footnote in her recent briefing, Plaintiff contends that the injunctive relief mayatakgriad of forms
unrelated to disclosures on the pump, including requiring Defenttaittgplement different pump types that would
eliminate the residual fuel problem or “recalibrate” the texgspumps to alleviate the misrepresentations. Doc. 75
at 17 n.13. The Court finds this argument unpersuasive. First, in exercsauyity jurisdiction, the Court would
not order Defendants to replace all of its current gasoline pumps throughout Missouri, becaasesguaiement
would likely fail a balancing of the hardships teSee Newmark v. Vogelsang, 915 S.W.2d 337, 339 (Mo. Ct. App.
1996) (“[E]quity will not usually interfere in trivial matters, or where thgunction will work little benefit to
plaintiff and cause great hardship to defendant.”). Second, the Court would not require recalibth&ogagbline
pumps because such an action could violate other state laws. By “recalibration,” the Cowesdlsintiff means
adjusting the price for the first portion of the gasoline or in some way expelling theatdsidar grade gasoline
from the previous user. Both of these are options are ptethibnder Missouri regulationsSee Mo. Code Regs.
Ann. Tit. 2, § 90.30.080(4) (adopting NIST Handbook 44 requirementseagdverning standard for measuring
devices used in the sale of petroleum in Missouri); NIST Handbook 44 8.4, .Boc. 13-1 at 13 (“the selection
of the unit price shall be made prior to delivery using controls on the device or other custtweecontrols. A
system shall not permit a change to the unit price during dglieefthe] product.”); NIST Handbook 44 §8§
3.1, 3.3, 3.7, Doc. 13-1 at 18-19 (requiring that a residoaunt of fuel must remain in the gasoline hose at all
times).
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Plaintiff again attempts to avoid preengpti by analogizing her claims to those \f
Racing. In that case, the districtourt concluded #t the UCL claim would impose labeling
requirements that were “the sa@&’ those under the PMPA, artdus, the PMPA did not preempt
it. VP Racing Fuels, Inc., 673 F. Supp. 2d at 1082-83. Plaintbntends, like the plaintiff in
VP Racing, she “is not requesting that more infatn be required, only that Defendants
truthfully state and chargeustomers for the quantity obranded gas being delivered.”
Doc. 75 at 11.

This argument is unavailing. In challenging tthefendant’s blatant misuse of a trade name,
the VP Racing plaintiffs UCL claim essentially enforced the preexisting PMPA rather than
imposing additional requirementsSsee 673 F. Supp. 2d at 1082 (“Becse the UCL ‘adopts’ the
underlying law for purposes of the action, thengheicate law here, PMRAvould be ‘the same
as’ the PMPA.”). On the conimg here, Plaintiffs MMPA allegégons in conjuction with her
request for relief require corrective measures d@nainot the same as tieosnder the PMPA. For
these reasons, the Court finds that Plaintiff's reliancev/BnRacing's UCL-related holding is
misplaced.

Finally, Plaintiff argues that the 1992 PMR#nendments evince Congress’ intent to give
the states broader authority intae disclosure regulation. Citing® Racing, Plaintiff contends
that in 1992 Congress added 15SIC. § 2824(b) in order tollew the states to enforce the
PMPA requirements.See VP Racing Fuels, Inc., 673 F. Supp. 2d at 1080Plaintiff implies that
this change to a dual form of enforcement somebleared the way for seafaw claims such as
hers.

In making this argument, Plaintiff miscons#s the significance of these amendments. The
addition of subsection (b) tthe express preemption provisiaid not create the sea change

Plaintiff suggests. Although Congress include thubsection to expand state enforcement, it
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explicitly limited the enforcement powers “to tieogermitted by subsection (a) of this section.”
15 U.S.C. 8§ 2824(b). Subsection (a) only allostate regulations that are “the same as” the
requirements under the PMPAId. 8§ 2824(a). From this, it iapparent that Congress’ 1992
amendments only explicitly empowered tls¢ates to enforce the preexisting PMPA
requirements. It did not, howevyeuthorize the states to augméme federal standards. And as
discussed previously, this is exactlyattlaintif's MMPA clim purports to do.

Because Plaintiff's requested injunctive religbuld “have the effect of challenging the
accuracy and undermining the uniformity of fealeoctane labeling regulations,” the PMPA
preempts Plaintiff's claimAlvarez, 656 F.3d at 935.

D. Plaintiff's claim would be preempted even if she only requested monetary relief.

Even if Plaintiff solely requested monetamsfief, Plaintiffs MMPA claim would still be
preempted. State law causes of action for damage preempted to the extent that they create
state law requirements inconsistent with federal la%ee, e.g., Riegel v. Medtronic, Inc., 552
U.S. 312, 324 (2008) (noting a statemmon law cause of action fdamages can be preempted by
a federal statute because it is praxdisipon a state-law bpation) (quotingCipollone, 505 U.S. at
522).

That is the case here. In order for Pii#iis MMPA to succeed, ther would have to be a
finding that Defendants eithéailed to disclose the residual fumioblem or that tl labeling on the
pump misrepresented the grade/oetaf the selected higher geadasoline. And the judgment
stemming from such a finding would have the picat effect of imposing state law requirement
to warn consumers that the fuel pumps arepgabke of dispensing the exact fuel amount at the
designated higher gde/octane level.See Brooks v. Howmedica, Inc., 273 F.3d 785, 797 (8th
Cir. 2001) (suggesting that the potential of adegudgments incentivizes companies to provide

superfluous warnings to avoid liability). Suehrequirement would baconsistent with the
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federal law governing octane disclosures. Adoagly, the Court would find Plaintiff's claims
preempted even in absence of reguest for injunctive relief.
II. The PMPA impliedly preempts Plaintiff's MMPA claim.

In its second argument for judgment on theaplings, Defendants cenid that Plaintiff's
MMPA claim is impliedly preempted becauder claim would impas state law labeling
requirements which impede theMPA’'s purpose of enacting aniform system of octane
disclosures. The Court agreles.

Even in the absence of an express pp&m provision, a federal law may impliedly
preempt state law.Altria Grp., Inc., 555 U.S. at 76. Implied @emption occurs when either
“the scope of the statue indicates that Cosgritended federal law to occupy the legislative
field, or if there is an actual cditt between state and federal lawld. at 76-77. The latter
form of implied preemption, commonly referrdd as “conflict preemption,” “occurs when
compliance with both federal andasd regulations is impossible,...when the state law stands as
an obstacle to the accomplisth and execution of the llfupurposes and objectives of
Congress.” Hillman v. Maretta, 133 S. Ct. 1943, 1950 (2018pnternal quotation marks and
citations omitted). Undethe latter form of conflict preentpn, the Court “must first ascertain

the nature of the federal interest” to determine whether the state law impedes congressional

® The Court would reach the same conclusion even if it allowed Plaintiff to split hezstedor relief. Following
the initial briefing, the Court requested the parties brief “whether Plaintiff's MMPA claim ceupddempted only
in so far as it requests injunctive relief, but not to the extent it seeks injunctive relief.” Doc. 73lgidugh the
parties note that a federal law may preempt either a state law action for damages or injunctiveeitbkefparty
provided the Court with a case that directly addresses the posed infegrefendants’ Supplemental Brief, Doc.
74 at 9 (“Defendants are aware of no decision that hasaheldintiff's claim to be preempted only to the extent it
seeks injunctive relief.”). Nor was the Court able to find an opiniondéfatitively resolves the issueCf. Am.
Airlines, Inc. v. Wolens, 513 U.S. 219, 225 (discussing how the lllinois Supreme Court fthaidthe state law
claims were preempted in so far as the claims sought injunctive relief, but allownattitims for damages on these
claims to continue). Because the Court finds that Plaintiffs MMPA claim for monedhey is also expressly
preempted, the Court declines to address this issue.

" Defendants also contend that the requirements imposed as a result of PIAMIFFA claims are preempted

under the doctrine of “impossibility” preemption. Because the Court fimatsRlaintiffs MMPA claim is
preempted on the other grounds, it does not address this argument.
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purposes and objective&d.

The plain language and structure of the Mand AFR regulationslearly demonstrate
that its primary purpose is toreate a uniform and simplistic fgm of octanelisclosures to
ensure that consumers have the necessary infionm@ ensure efficienand effective petroleum
purchases. Section 2822(c) regsithat “automotive fuel retailer[s] shall display in a clear and
conspicuous manner, at the poiot sale to ultimate puraebers of automotive fuel, the
automotive fuel rating of such automotive fuel.... To ensure that retailers comply with this
requirement, Congress directed the FT(romulgate regulations creating taiform method of
displaying the automotive fuel ratir§ automotive fuel at the point of sale to ultimate purchasers.”
15 U.S.C. § 2823(c)(1)(B) (emphasadded). The FTC in turngnulgated extensive regulations
specifying the size, color, font, and locationantomotive fuel labels. 16 C.F.R. 8 306.12. These
detailed regulations not onlgrovide uniformity throughout # country, but also convey the
necessary information in an easily-understood format.

As discussed previously, Plaintiffs PMPAagh would either forcddefendants to make
additional disclosures regardingetipump’s inability to dispensiae full amount of the selected
grade or to remove the octadesclosures altogether. Eitheption interferes with Congress’
objective of presenting information regarding oetadisclosures in an easily-understood format.
The extraneous disclosure, for example, cdeld to consumer confusion. Although octane
labeling mandated by federal law clearly statest thhen a consumer selects a given grade of
gasoline he or she will receivat least the level obctane disclosed on eéhlabel, the addition
disclosure proposed by Plaintiff suggests that thisiot true. This contradictory information
could cause consumer confusion.

Likewise, an additional disclosure applyinglyprio the gas stations involved in this

lawsuit would unquestionaplfrustrate Congress’ intent toeate a uniform system of regulation
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governing octane disclosures. Imposing diffetabeling requirements dbefendants would result
in two sets of standards, one efendants and other retail getations in Missouri using single-
hose blender gasoline pumpsndaone for retail gas stationssing single-hose blender
gasoline pumps operating in the otherty-nine states. This wadilclearly frustrate the primary
purpose of the PMPA. Consequently, theur€ holds that the PMPA impliedly preempts
Plaintiff's MMPA claim.

II. Missouri law provides Defendants with a saféarbor from liability.

Finally, the Court holds that even if Plaffis MMPA claim is notpreempted under federal
law, Missouri state law precludddaintiff's MMPA claim. First, to the extent that Plaintiff's
MMPA claim attempts to imposspecifications upon the sale @fel, Missouri law expressly
preempts it. See Mo. Rev. Stat. 8§ 414.022 (“Th&tate of Missouri hereby preempts the field of
regulating the inspection of andoprding specifications for anyubstance regulation by sections
414.102 to 414.152....")d. 8 414.112(1) (“No person shall stoell, expose for sale, or offer
for sale, gasoline...so as to daeeior tend to deceive the purchass to the nature, quality,
and identity of the product so sold or offered $ale, or under any name whatsoever except the
true trade name thereof.”).

Second, to the extent that Piaif's MMPA claim challenges th use of single-hose blender
pumps as an unfair practice, Missi law provides a safearbor from liability because it expressly
allows—and extensively regulates—this typegabkoline pump as a pessible measuring device
for gasoline dispensing. See Mo. Rev. Stat. § 414.01%t. seg. (establishing an extensive
regulatory scheme for gasoline dispensing device=);also Mo. Code Regs. Ann. Tit. 2, §
90.30.080(4) (adopting NIST Handbook 44 requirementhagoverning standard for measuring
devices used in the sale pétroleum in Missouri); NISHandbook 44 § 1.6.5.4, Doc. 13-1 at 13

(“the selection of the unit price shall be madempto delivery using controls on the device or
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other customer-active controls. A systemlishat permit a change to the unit price during
delivery of [the] product.”); NIST Handbook 438 3.1, 3.3, 3.7, Doc. 13-1 at 18-19 (requiring
that a residual amount of fuel must remainti® gasoline hose at all times). Accordingly,
Plaintiff may not use the MMPA to impose liabjlifor conduct that is permitted and highly
regulated under Missouri lawSee Alvarez, 656 F.3d at 933-34 (holdintgpat the district court
properly dismissed the plaintiffs’ UCL and CLRAlaims because the applicable California
regulations regarding singlese blender pumpsquided a safe harbor from liability).
Conclusion

Because the PMPA expressly and impliediggmpts Plaintiff's MMPA claim, the Court
GRANTS Defendants judaigent on the pleadings.

IT IS SO ORDERED.
Date: March 28, 2014 Is/ Greg Kays

GREG KAYS, CHIEF JUDGE
UNITED STATES DISTRICT COURT
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