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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

GARY R. LACKEY, JR. )
)
)
Paintiff, )
)
VS. ) Case No. 11-1067-CV-W-DGK
)
WELLS FARGO BANK,N.A,, et. al., )
)
Defendants. )

ORDER GRANTING DEFENDAN T'S MOTION TO DISMISS

This case arises from the foreclosure sdldlaintiff Gary Lackey’s home in Kansas
City, Missouri on September 19, 2011. Pendbgjore the Court is Defendant Kozeny &
McCubbin, L.C.’s (“*Kozeny”) Motion to DismisRlaintiff's Second Amended Complaint (Doc.
32)! Having fully considered the arguments behalf of both parties, the Court GRANTS
Kozeny’s Motion to Dismiss.

Background

In August of 2007, Plaintiff Gary Lackegurchased a home located at 800 N.E" 12
Terrace, Kansas City, MO 64155, (“the properfy”YOn August 7, 2007, Plaintiff executed a
Note, payable to Bank of Blu¥alley, and a Deed of Trusgranting Mortgage Electronic
Registration Systems, Inc. (‘MERS”) a secuiityerest in the property as nominee for Bank of
Blue Valley. SMF Registered Service, Inc. wagned Trustee of the legal title of the property.

The Deed of Trust was recordedth the Clay County, MissouRegister of Deeds on August

1 In ruling on this motion, the Court has considered: Kozeny’s “Motion to DismissiffisiSecond Amended
Complaint” (Doc. 32); Kozeny’s “Suggestions in Support” (Doc. 33); Plaintiff's “Suigresin Opposition” (Doc.
36): and Kozeny's “Reply” (Doc. 37).

2 The property has a legal description of Lot 30, Block 7, Highland Acres, and is part of a subdiviGmsas
City, Clay County, Missouri.
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20, 2007. On August 11, 2011 MERS recorded an asgighof its interest in the property as
nominee for Bank of Blue Valley to Wells Fargank, N.A. (“Wells Fargo”) by an Assignment

of Deed of Trust, reeded with the Clay County Recordefr Deeds. On August 16, 2011, Wells
Fargo recorded an Appointment of Successor Trustee at the Clay County Recorder, naming
Defendant Kozeny as Successor Trustee to the Deed of Trust.

On September 19, 2011, Kozeny sold the propatrty foreclosure saleeld at the Clay
County Courthouse to the Fedekdome Loan Mortgage Cporation (“Freddie Mac”), and
executed a Successor Trustee’s Deed to it dol@c 7, 2011. This was recorded by the Clay
County Recorder of Deeds on October 12, 2011.

Plaintiff filed apro se petition in Clay County, Missuri Circuit Court on August 30,

2011. Defendants removed this action to feldevart on October 19, 2011. Plaintiff obtained
counsel and then filed hscond amended complaint.
Standard

In reviewing the adequacy of a complaing ttourt assumes the factual allegations in the
complaint are true and construes them alihht most favorable to the plaintifData Mfg, Inc.

v. UPS Inc., 557 F.3d 849, 851 (8th Cir. 2009). However, a court is not required to accept the
legal conclusions asserted by the plaintiff in the complaaetl Atlantic Corp. v. Twombly, 550

U.S. 544, 556 (2007). To survive a 12(b)(6) motmulismiss, the complaint must do more than
recite the bare elements of a cause of actidshcroft v. Igbal, 556 U.S. 662, 678 (2009)It

must “allege enough facts to ‘nudge’ its claims ‘asrthe line from conceitée to plausible.”

Rinehart v. Envtl. Dynamics, Inc., No. 09-4221-CV-C-NKL, 2010 WL 55969, at *1 (W.D. Mo.

Jan. 4, 2010) (quotinfwombly, 550 U.S. at 570). To determine whether the complaint states a



claim for relief, the court conducts a “contextesiiic’ analysis and “draws on its judicial
experience and common sens@shcroft, 556 U.S. at 67%Rinehart, 2010 WL 55969, at *1.

Additionally, in ruling on a 12(b)(6) motion to dismiss, the court is not limited to the four
corners of the complaintOutdoor Cent, Inc. v. GreatLodge.com, Inc., 643 F.3d 1115, 1120 (8th
Cir. 2011). The court may consider “the pleadings themselves, materials embraced by the
pleadings, exhibits attached to the pleadings, and matters of public reddrds v. City of
Grand Forks, 614 F.3d 495, 498 (8th Cir. 2010) (quotipgrous Media Corp. v. Pall Corp., 186
F.3d 1077, 1079 (8th Cir. 1999)).

Discussion

As an initial matter, Plaintiff's complaint isnclear with regard to the claims it alleges
against Defendant Kozeny. Defendant zKoy, through its Suggestions in Support
memorandum, addresses the complaint as a gtieettition and a wrongful foreclosure claim.
Plaintiff in his reply memorandum argues his ctsmrg sufficiently addresses these claims. The
Court therefore will analyze Plaintiff's second emded complaint as a quiet title suit and as a
claim for wrongful foreclosure.

l. The Complaint does not state a claim to quiet title.

A suit to quiet title is a spedli statutory action to adjudgbe respective estates, titles,
and interests of several claimants to larigharp v. Crawford, 313 S.W.3d 193, 199 (Mo. Ct.
App. 2010) (citations omitted). In Missouri, qutéle actions are governed by Mo. Rev. Stat §
527.150.1. In order to prevail in a quiet title awtiit is not necessary that a plaintiff establish
an indefeasible title agast the whole world. Rather, a plafhmust show that his title is good
as against the particular defendald. “In quiet title actions, theurden of establishing superior

title is on the party bringing the action, and he must ‘prevail erstitength of [his] own title and



not on any weakness in thddibf the other party.””’Robson v. Diem, 317 S.W.3d 706, 712 (Mo.
App. Ct. 2010) (internal citation omei). If a plaintifffails to prove that héolds record title,
his cause must failMcCord v. Gates, 159 S.W.3d 369, 374 (Mo. App. Ct. 2004).
A. Plaintiff fails to state facts sufficient to show a cloud on the title.

Plaintiff alleges that ther is a cloud on the property’s title because Wells Fargo
appointed Defendant Kozeny as successor trustdestproperty prior t&Vells Fargo receiving
the assignment of deed ofst from Bank of Blue Valley. This series of events, Plaintiff
argues, created the need for aefjuitle action to remove theatld over the title. Defendant
Kozeny responds that Plaintiffactual allegations are demaragively untrueand cites the
Assignment of Deed of Trust and AppointmeafitSuccessor Trustee documents attached by
Wells Fargo in their response. Wells Farg@ehed Doc. 34-4 and Doc. 34-5 in response to
Plaintiffs Complaint to demonstrate how it recsivthe deed of trust, (Doc. 34-5) from MERS
as nominee for Bank of Blue Valley firsthé then appointed Defendant Kozeny as successor
trustee through the AssignmeaftSuccessor Trustee (Doc. 34-4). These documents are a matter
of public record and can beund at the Clay County, MissourieBorder of Deeds. In the
alternative, Defendant argues teaen if Plaintiff's allegations are true, they are irrelevant since
the recording of an assignment of the deed of trust is not necessary for the holder of the mortgage
to appoint a trustee or for the mortgdgeder to foreclose on the property.

The Court may consider the documents Defah8@zeny cites because they are a matter
of public record and are embraced by the amended comp&miMills, 614 F.3d at 498After

reviewing these records, the Court finds thairRiff's allegations strounding the succession in

* Specifically, Plaintiff alleges that “there are currently cloadd issues upon the title to the subject property in that
the interests of defendant Wells Fargo does not appear of record anywhere before said gefgroited to
appoint defendant Kozeny as Successor Trustderuhe subject Deed of Trust” (Doc. 31).



title and interest in the progg are not true. The documentscorded at the Clay County
Recorder of Deeds plainly show that onglist 11, 2011, Bank of Blue Valley assigned Wells
Fargo the deed of trust for the progerand on August 16, 2011, Wells Fargo appointed
Defendant Kozeny successor trusteehus, Plaintiff's argumerthat no record exists showing
how Wells Fargo acquired its interest in theperty or how it acquired the power to appoint
Kozeny as successor trustee is without merit.

B. Plaintiff's complaint fails to allege thathe possesses superior title to the property.

Defendant also contends that Plaintiff’smgaaint fails to properly plead an action to
quiet title. Specifically, Defendant states tliae complaint fails to allege how Plaintiff
possesses superior title as compared to KpzeAdditionally, Kozeny argues that even if
Plaintiff had sufficiently pled his cause of actitwe, has defeated it by admitting that his interest
in the property was subject to a deed of trasknowledging that Plaintiff title to the property
was subject to the terms and conditions of the @éadist. Furthermore, Plaintiff has not pled
that he did not default on the termfsthe note and deed of trust.

Given Plaintiff's allegations, the complaintetonot properly plead@uiet title action for
two reasons. First, Plaintiffioes not allege or pldafacts stating he Basuperior title as
compared to Kozeny. Rather, he states the tittdoisded because of some gap in the chain of
title of interests and rightsoacerning the property Plaintiff's claim is further weakened by
acknowledging the property is subjectataleed of trust, indicatingdhbhis title to the property is
not free and clear of encumbranckest that he is subject todltonditions placed on the deed of
trust. The deed of trust givestrustee the right to have thebtisatisfied out of the property
when the owner does not fulfill the terms of the mortgage agreenseatCity of . Louis v.

Koch, 156 S.W.2d 1, 5 (Mo. Ct. App. 1941).



Accordingly, Plaintiffs complaint does nditate a quiet title aicn against Kozeny
because as a factual matter title is not clouded, and as a legahtter he has not asserted or
shown he holds superior title as to Kozeny. ti® contrary, Plainfi acknowledges the property
was subject to a deed of trust, which permittesl ttastee to execute a foreclosure sale of the
property to satisfy the debt against it.

Il. The complaint does not adequately state a claim for wrongful foreclosure.

A claim for wrongful foreclosuréas been used both as a suit in equity to set aside the
sale of a property and as a suit in law as a ground to recover tort daDeloges v. Mortgage
Elec. Registration Sys., Inc/GMAC Mortgage Corp., 259 S.W.3d 19, 22 (Mo. Ct. App. 2008).
Generally, a wrongful foreagkure claim has the same basic elements as a suit in equity or in law.
These include: (1) the commencement of forecl®dy sale of a deed tfust, (2) at a time
where the mortgagor has committed no breactondition or failure of performance that would
authorize foreclosure, (3) so thhe foreclosure is absolutely vdid.

A wrongful foreclosure action is proper “agai a mortgagee only when the mortgagee
had no right to foreclose at the time foreclosure proceedings were commeimsdn, 259
S.W.3d 19, 22 (internal citations onaif). “If there is a right tdoreclose, there can be no tort
cause of action for wrongful foreclosure.ld. A plaintiff seeking damages for wrongful
foreclosure “must plead and prove that whtenforeclosure proceeding was begun, there was no
default on [his] part that would givése to a right to foreclose.ld.

In equity, failure to give proper notice ofleanay give rise t@a wrongful foreclosure
action because the defective sale is vidilliams v. Kimes, 996 S.W.2d 43, 46 (Mo. 1999%ee

also, Manard v. Williams, 952. S.wW.2d 387, 391 (Mo. Ct. App. 199blding that “lack of any

% See 34 Mo. Prac., Personal Injury and Torts Handb®@&K:2 (2011 ed.), (citingvilliams v. Kimes, 996 S.W.2d 43
(Mo. 1999);Peterson v. Kansas City Life Ins. Co., 98 S.W.2d 770 (Mo. 1936)).
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notice is such a fundamental procedural dedscto render null and void the foreclosure sale”).
In such case, an action to set aside the foreclosure can result in nullifying the sale and restoring
the mortgagor to titleld.

Plaintiff has failed to state @aim for wrongful foreclosure because he has not plead that
when the foreclosure proceeding began he wasmmigfault, nor has he plead any other breach
of condition or failure of performance by Defamd Kozeny. Plaintiff instead supports his claim
for wrongful foreclosure by argag that the foreclosure notisent on August 24, 2010 did not,
nor could not contain the required statementide it a valid notice of foreclosure salend,
as such, the sale must be set@sid@he Court interprets this as attempt by Plaintiff to plead
that he did not receive adequatetice of the foreclosure sale. As a preliminary matter, this
conclusory statement does not allege facts safftcio state a claim for wrongful foreclosure.
Furthermore, Defendant’s response inchideCorrective Successor Trustee’s De@oc 33-1),
which Clay County recorded to attach the cortified mailing receifs showing the notices
that were sent to Plaintiff in connection witke sale of the propertyDefendant Kozeny states
this demonstrates that the trustee’s salegeded in compliance with the law because proper
notices were sent immediately prior to the foreatessale, not just in 2010 as Plaintiff alleges.
This document is a matter of public recordlanecessarily embraced by the pleadings, therefore
this Court may consider it in a 12(b)(6) motion to dismiS=e Mills, 614 F.3d at 498. Plaintiff
does not deny that he received the latericest documented in the Corrective Successor

Trustee’s Deed, nor does he dispute the authentititye document. Because the public record

® The Court infers that Plaintiff is attempting to allege that because the notices sent in 2010 were approxamately on
year prior to the sale of the home they could not have stated the proper date, time, and location of the sale as
required by law.

® This is used when a correction to the documentation must be made in connection with a foreclosure sale. In this
case, Defendant Kozeny admits thailm@ receipts sent to Plaintiff in 20lwere mistakenly attached to the

Successor Trustee's Deed. Kozeny made this correctibe jpublic record with th€lay County Recorder of

Deeds to reflect later notices senPlaintiff informing him of the saléhat actually did take place in 2011.
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demonstrates that Plaintiff reged later notices in connectiontiwv the foreclosure sale of the
property in question, hidlagation that notices semt 2010 were insufficianis irrelevant. The
record shows that multiple notices were ser20t1 prior to the foreclosure sale of the property
on September 19, 2011.

In his attempt to state a claifor wrongful foreclosure in egty or in law, Plaintiff does
not plead any facts that alleg®zeny did not have a right to d¢je foreclosure proceedings, or
that the process of foreclosure sale was so deéettiat the sale must be set aside. Accordingly,
Plaintiff has not adequately statadlaim for wrongful foreclosureither in equity or in law.

Conclusion

Because Plaintiff has not stated a cognizahlest title action orclaim for wrongful
foreclosure against Defendant Kozeny, Defendant’s 12(b)(6) motiosrtossiis GRANTED.
IT IS SO ORDERED.

Dated: October 9, 2012 s/ Greg Kays

REG KAYS,
WNITED STATES DISTRICT JUDGE




