Deutsche Bank National Trust Company, As Trustee For Argent Se... Series 2006-W3 v. Washington et al

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
JOSEPHINE WASHINGTONet al.,
Plaintiff - Appellants,
2 No0.11-01278-CV-FJG

)
)
)
)
;
DEUTSCHE BANK NATIONAL )

TRUST COMPANY, AS TRUSTEE )

FOR ARGENT SECURITIES INC., )
ASSET-BACKEDPASS )
THROUGH CERTIFICATES, )
SERIES2006-W3, )
)
Defendant- Appellee. )

ORDER

Currently pending before ti@ourt is Appellants’ bankrupy apeal (Doc. No. 1).

BACKGROUND

A) Loan Origination

Doc. 18

On January 13, 2006, Chester Parks, dnd Josephine Washington borrowed

$200,000.00 from Argent Mortgage Company, LLC, axdcuted a thirty-yedixed rate note

(“Note”) payable to Argent. To secure payrmehthe Note, Parks @nWashington executed a

Deed of Trust in favor of Argent (“Deed of Tilljs which granted a security interest in real

property (“Loan”) commonly known as 1301 v@&gass Drive, Grain Valley, Missouri 64029

(“Property”). The Deed of Tust was recorded with the Jaok County, Missouri Recorder of

Deeds on January 20, 2006. (Doc. No. 10 & 11).

B.)  Transfer of Note and Deed of Trust

On or about January 19, 2006, Argent endbitbe Note in blankvithout recourse and

on January 20, 2006 executed an Assignment of DE€dust in blank. Arguably, possession of
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both these documents, as well as, a conformed abihye original Deed of rust was transferred
to Deutsche Bank (“First Desche Bank Assignment®). The Letter of Transmittal identified
Parks and Washington as the borrowers. (Doc. No. 10 & 11).

The Loan is among hundreds of loans udeld in the ArgenSecurities Inc. Asset-
Backed Pass-Through Certificatesyi&& 2006-W3 pool of assets (‘ist”). Certificates in the
Trust are issued pursuant to a Pooling amdi&ag Agreement (“PSA”) dated March 1, 2006,
among Argent Securities, Inc., as Depositor,efiguest, as Special Mter, and Deutsche Bank,
as Trustee. (Doc. No. 10 & 11).

On April 4, 2007, Argent assigned the Deed nist and Note to Deutsche Bank without
recourse (“Deutsche Bank Assignment”). Tbeutsche Bank Assignment was recorded with
the Jackson County, Missouri Recorder of Deeds on April 18, 2007. On February 11, 2009,
Argent again assigned the Deed of Trust Biade to Deutsche Bank (“Second Deutsche Bank
Assignment”y’ The Second Deutsche Bank Assignmeas recorded witthe Jackson County,
Missouri Recorder of Deeds on Februdrg, 2009. (Doc. No. 10, 11, & Case No. 11-04114
Doc. No. 34).

C.)  Transfer of Servicing of Loan

Argent transferred the right to service th@an, including the righto collect payments,
to AMC Mortgage Services, Inc. (“AMC”gffective January 19, 2006. On September 14, 2007,
AMC transferred the right to service the Loamgluding the right to dtect payments, to Citi
Residential Lending Inc. (“d@f), effective October 1, 2007. On January 23, 2009, Citi

transferred the right to servitbe Loan, including the right to collect payments, to American

! One of Appellant’s arguments on appeal is that the Note was never physically deli2eatistthe (Doc. No. 10).
As such, Deutsche never obtained possession of the Note (Doc. No. 10).
2 No explanation has been given for the second, redundant assignment.



Home Mortgage Servicing, Inc. (“AHMSI”) effective February 11, 2009. AHMSI is the current
servicer of the Loan. (Doc. No. 10, 11, & Case No. 11-04114 Doc. No. 34).

Washington and Parks are default of their obligations under the Note and Deed of
Trust for failure to make payments of principald interest when such payments became due. As
of June 7, 2011, Washington cafParks were approximatel$51,000.00 delinquent in Loan
payments, plus AHMSI/Deutsche Bank had advanced approximately $21,000.00 for taxes and
insurance on the property. (Doc. No. 10, 11, & Case No. 11-04114 Doc. No. 34).

D.)  Washington’s Chapter 13 Bankruptcy Filings

On April 20, 2007, Washington filed a Chapter 13 bankruptcy petition in the United
States Bankruptcy Court for the Westerrstidct of Missouri,case number 07-41282 (2007
Bankruptcy”). On February 19, 280Deutsche Bank, through its prioan servicer, Citi, filed
a Motion for Relief from Automatic Stay and Relief from the Co-Debtor Stay. Citi, on behalf of
Deutsche Bank, asserted that it was the holder of the secured claim based on the Note and Deed
of Trust; that Washington had failed to mabest-petition payments in accordance with her
Chapter 13 plan; and Citi requestetief from the automatic stay and co-debtor stay to foreclose
the Deed of Trust (“First Stay Relief Motion”YOn March 5, 2008, Washington filed an answer
to the First Stay Relief Motion.Neither Parks nor the Trustdéiéged an answer or response,
although both were served with the First SRaftief Motion. (Doc. No. 10, 11, & Case No. 11-
04114 Doc. No. 34).

On April 21, 2008, the Court held a hearimg the First Stay Relief Motion. On April
22, 2008, the Court entered a Consent Order apdi&tion in Settlemendf Motion for Relief
entered into between Washington and Citi tolesdtte First Stay Relief Motion. Washington

consented to Citi obtaining relief from the stdyshe failed to comply with its terms.



Nonetheless, Washington failed to meet hdigations under the Corst Order and after 10
days’ notice of her defaulgn June 10, 2008, the Court enteaedOrder Granting Relief After
Default of Settlement Order (“First Stay Relief Ofgle In the First Stay Relief Order, the Court
found “Movant has a security intetein the [Property]” and terminated the automatic stay to
permit “Movant to foreclose its security inter@stthe [Property] and t@ursue its remedies in
accordance with the security agreement anc s&at.” The First Stay Relief Order was not
appealed. (Doc. No. 10, 11, & Case No. 11-04114 Doc. No. 34).

Ultimately, the 2007 Bankruptcy wadismissed on February 8, 2010, due to
Washington’s failure to file a confirmable plaDeutsche Bank did not foreclose on the Property
after the entry of the First Stay Relief Orddhough, because Washington and Parks pursued a
loan modification. (Doc. No. 10, 11, & Case No. 11-04114 Doc. No. 34).

On February 11, 2010, Washington filed kecond Chapter 13 bankruptcy petition, case
number 10-40531 (2010 Bankruptcy”). On March 17, 2011, the Court dismissed the 2010
Bankruptcy on the Trustee’s Motion to Dismiss lohea a default in plan payments. (Doc. No.
10, 11, & Case No. 11-04114 Doc. No. 34).

On March 24, 2011, Washington filed heirdh and current, Chapter 13 bankruptcy
petition, case number 11-4128 (“2011 Bankruptcy'@n April 5, 2011, Deutsche Bank filed a
Motion to Dismiss, or in the Alternative, for IR from the Automatic Sty and Relief from Co-
Debtor Stay (“Second Stay Relief Motion”). ¥fangton, Parks, anddhTrustee were properly
served with the Second Stay Relief Motion. &pril 11, 2011, the Couttteld a hearing on the
Second Stay Relief Motion. On April 13, 2011, theu€@ entered an Order (“Second Stay Relief
Order”) in which the Court found that “Movant hasexurity interest in #[Property],” and that

“there exists a delinquency in mortgage paymmesnd fees/costs.” Nonetheless, the Court



conditioned Deutsche Bank's entitlement taefdosure on Washington’s default in plan
payments. The Second Stay Relief Order m@sappealed. (Doc. No. 10, 11, & Case No. 11-
04114 Doc. No. 34).

E.) Adversary Proceeding

On April 21, 2011, Plaintiffs filed a complaimt the United States Bankruptcy Court for
the Western District of Missouri (“Bankruptdgourt”) against Deutsche Bank alleging three
counts: (1) Determination ofeSured Status; (2) Remove Cloudfr Title; and (3) Violation of
the Automatic Stay. The crux of the first and@®&d counts is that Deutsche Bank does not have
a perfected secured claim the Property, cannot enforce tiNote, and lacks standing to
foreclose the Deed of Trust because the M@se not “executed, indorsed, transferred, assigned,
or delivered” in accordance with the PSA. Pldistinerefore request that the Court find that the
Deed of Trust is either void or satisfied and ottt it be stricken from the land records. In the
third count, Plaintiffs allege #t Deutsche Bank’s efforts tllect the underlying debt are a
prior and continuing violation of the automastay”, and seek an award of actual damages,
punitive damages, reasonable attorney’s fees astd éar the alleged stay violation. (Doc. No.
10, 11, & Case No. 11-04114 Doc. No. 34).

On June 21, 2011, Deutsche Bank filed aidofor Summary Judgment. On December
1, 2011, the Bankruptcy Court ruled that DeutsBlaek was entitled to summary judgment on
all counts of Plaintiffs’ complaint. Speidélly, the Court found #@t Counts | and Il of
Plaintiffs’ complaint are barred ks judicata, collateral estoppahd law of the case doctrine.
The Court further found that Pldiffis’ claims in the complaint of violation of the PSA were not
only irrelevant to Deutsche Barsk'standing to enforce the Note, but that Plaintiffs lacked

standing to seek relief foriolations of the PSA.The Court disposed @ount Il of Plaintiffs’



complaint finding that the complaint failed toesggfically identify the onduct Plaintiffs allege
violated the automatic stay. (Doc. No. 10, 11, & Case No. 11-04114 Doc. No. 34).

On December 9, 2011, Washington and Papksealed the Bankruptcy Court’s decision
to the Eighth Circuit Bankruptcy Appellate Panel. On December 22, 2011, Deutsche Bank filed
its election to have the appeakin@ by this Court. (Doc. No. 11).
I. STANDARD OF REVIEW

The district court is bound by the bankruptmyurt’s findings offact unless they are
clearly erroneous. In re Les&39 F.2d 669, 671 t(TBCir. 1991). A findings clearly erroneous
when “although there is evident® support it, the reviewg court on the entirevidence is left

with the definite and firm conviction thatraistake has been committed”. MNC Commercial

Corp. v. RouseNo. 91-0615, 1992 WL 674733, *1 (W.D.MDec. 15, 992) (quoting Adams v.

Zentz No. 91-1792, 1992 WL 85141 t8Cir. April 30, 1992)). However, where the issue
involves an underlying question of law, the d&tcourt may conduct a de novo review of the
record. _Id In the present case, there are no dispissuaks of fact. Thefore, the Court will
review this appeal de novo.
1. DISCUSSION

Appellants filed the presetsankruptcy appeal alleging tiBankruptcy Court erred by:
(1) holding that Counts | and Il of Plaintiffsdaersary complaint are barred by res judicata,
collateral estoppel, and the law of the casetrilee; (2) holding that Deutsche Bank has
standing to enforce the Note and Deed of Thestause Deutsche Bank violated the terms of the
PSA by not acquiring proper ownership of the Nptior to the Cut-Off Date and thus, had no
security interest in the Property; (3) holding ttint Note, in this case, is a negotiable instrument

pursuant to Article 3 of the Uniform Commerc@bde (“UCC”) — Article 9 is applicable; and



(4) relying on inadmissible ewetice to grant summary judgmeatDeutsche Bank. (Doc. No.
10).

Appellee argues the following: (1) The ikauptcy Court held that it has previously
“entered two orders — one with Washington’s @is- finding that Deutsche Bank has a valid
security interest in the propgrt Those orders are final anchtding on Appellants. The present
suit by the Appellants challenging the validity ofubeche Bank’s security interest constitutes an
impermissible collateral attack on those ordershder multiple preclusion doctrines.” As such,
the Bankruptcy Court correctly ruled that the lawtha# case doctrine, resdicata, and collateral
estoppel bars Counts | and Il of Appellan€Complaint; (2) Deutsche Bank’s alleged non-
compliance with provisions of the PSA does nopatt Deutsche Bank’s rights to enforce the
Note. Several courts have held that a holdagists are determined by the applicable provisions
of the UCC enacted in each state and cannaivberuled by provisionsontained in documents
governing the securitized ttusuch as the PSA. As such, untter UCC, a direct transfer of the
Note from the Maker to the Trustee of the P8Apotential violation othe PSA, does not alter
Deutsche’s Bank’s right as a heldentitled to enforce the Notdn addition, Appellants lack
standing to enforce any provisiaf the PSA as they are not parties or intended third-party
beneficiaries to the PSA; (3) Article 3 determines whether a party is entitled to enforce a
particular note. Deutsche Bank’s right to enfdiee Note is not affected by whether the Note is
an asset of a securitized trust and is not nedbsa#fected by the determination of who owns
the Note. Since Deutsche Bank has already edtablithat it is a persaentitled to enforce the
Note under Article 3, as it is theolder in possession of the Natedorsed in blank, it is not
necessary to establish the ownership of the Notker Article 9; and (4) The evidence submitted

in support of Deutsche Bank’s Motion is adntidsiunder the businessceds doctrine, self-



authentication doctrine, and hsay exceptions. Judicial notioa other items of evidence was
proper. (Doc. No. 11).

A claim is barred from reassertion by thectulme of res judicata. Res judicata is
normally an affirmative defense that must be raised in a party’s answer. In re:, GASt&.R.
193, 197 (B.A.P. 8th Cir. 2006). A court must ddasthree elements to determine whether res
judicata will bar a party from asserting a claib):whether the prior judgment was entered by a
court of competent jurisdictior?) whether the prior decision wa final judgment on the merits;
and 3) whether the same cause of action andahee parties or their privies were involved in

both cases. Lundquist v. Rice Memorial Ho&88 F.3d 975, 977 (8th Cir. 2001). If the three

elements are met, the parties are thereafter bnaidnly as to every matter which was offered
and received to sustain or defeat the claim or demand, but as to any other admissible matter

which might have been offered for that purpose.” (tphoting_C.I.R. v. Sunner833 U.S. 591,

597 (1948)). In other words, res judicata isedmined by the facts presented, not the legal

violations alleged._Lane v. Peters@&®9 F.2d 737, 744). Where Plaintiff fashions a new theory

of recovery or cites a new body of law thatswarguably violated by Defendant’s conduct, res
judicata will still bar the second claim if it is $®d on the same nucleus of operative fact as the
prior claim. 1d Therefore, res judicatgplies to any grounds thattaally were or could have

been raised in the prior action. Poe v. John Deerg696 F.2d 1103, 1105 (8th Cir. 1982).

In this case, the elements of res judicata met. First, Deutsche Bank asserted the
affirmative defense of res judicata in its Amended Ansiv&econd, the prior judgments were
entered by a court of competent jurisdictionthe United States Bankruptcy Court for the
Western District of Missouri. Third, the RirStay Relief Order and Second Stay Relief Order,

which are prior decisions of the Bankruptcy Qogiranting relief to Deutsche Bank from the

3 Adversary Proceeding No. 04114, Doc. No. 17.



automatic stay because the Court determined Deutsche Bank had a valid security interest in the

Property and was entitled to foreclosure, arel fudgments on the merits. In re: Montgomery

262 B.R. 772, 773 (B.A.P. 2001) (stating that “[a] bankruptcy court’'s order granting relief from
the automatic stay is a final order, appealable of right”). Finally, the stay relief orders and this
case arise under the same causactibn and involve the same pes or their privies. Although
Appellants contend the central issues raised lyod€ complaint, including the application of
the UCC to Deutsche Bank’s rigiat enforce the Note, DeutscBank’s lack of compliance with
its own PSA, and Deutsche Basksatisfaction of Article 9'sequirements for enforcing the
Note through foreclosure, were never raised,tiroead or discussed in any way in the litigation
relating to the stay relief motions, this is lenant. These claims still arise under the same
nucleus of operative facts and thus, could have kmsed in the prior actions. This is especially
true, in this case, where hearingsre held on both stay reliefdsrs. Accordingly, res judicata
bars Appellants from re-litigating this claim.
IV.  CONCLUSION

For the reasons stated above,dheision of the Bankruptcy CourtAs=FIRMED .*

IT 1S SO ORDERED.

Date:_09/28/12 S/ FERNANDO J. GAITAN, JR.
Kansas City, Missouri Fernando J. Gaitan, Jr.
Chief United States District Judge

* Appellants request oral argumenttliis case, be scheduled (Doc. No. 12). The Court does not find that oral
argument is necessary. As such, Appellants requBENSED .



