Winn v. USA

IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

TRAE L. WINN, )

Movant, ))

V. )) No0.4:12-cv-0210-DGK
UNITED STATES OF AMERICA, ))

Respondent. : )

ORDER DENYING MOTION FOR POSTCONVICTION RELIEF AND
CERTIFICATE OF APPEALABILITY

This habeas petition arises out of Movdinde Winn’'s convictiongor possession with
intent to distribute less than 50 kilograms roérijuana and use of a firearm during and in
relation to a drug traffickingfeense. Winn is currently seng consecutive sentences of 126
months imprisonment.

Pending before the Court is Winpso se “Motion Under 28 U.S.C. § 2255 to Vacate,
Set Aside, or Correct Sentence” (Doc. 1). Wissedts four claims of effective assistance of
counsel. Finding no merit to any of Winn's fadtalegations, the Couttolds an evidentiary
hearing is unnecessary, deniles motion, and declines to i€sa certificate of appealability.

BACKGROUND

Movant agrees that the Government’'s swanymof the procedural history and factual
background of this case isrcect, and so the Court suastially adopts it.

The facts are as follows. On Thursddjarch 20, 2008, at approwately 11:00 a.m.,
Movant Trae L. Winn was inveéd in a high speed car chase on 63rd Street from Swope
Parkway to Brookside Boulevard, in KansasyCMissouri. Winn was driving a red Camaro

that was being chased by a maroon Chevrolpalenand a purple Pontiac Bonneville. The cars

Doc. 9

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/mowdce/4:2012cv00210/102849/
http://docs.justia.com/cases/federal/district-courts/missouri/mowdce/4:2012cv00210/102849/9/
http://dockets.justia.com/

were going in excess of 60 mph westbound ord 63freet. A withess saw someone in the
Bonneville firing a gun at the Camaro.

The chase ended when Winn’s Camaro broadisal pick-up truck at the intersection of
63rd and Brookside Boulevard. After the cotlisi Winn got out of the car and began firing a
45 caliber semi-automatic pistol at the maroomtRac. A passenger in the Pontiac got out of
the car and began firing at Winntlwwhat appeared to be an adsaifle. Numerous shots were
fired which struck parked cars and businessabenarea. The Impala and the Pontiac left the
area. Winn placed the .45 handgun on the hood of his car and waited for the police to arrive.

A consent search of the red Camaro at thg ©w lot uncovered two white plastic bags.
The bags held three plastic bags of ijpana weighing 80.07 grams, 34.92 grams, and 46.54
grams, a silver digital scalen@ multiple clear plastic baggies.

On April 14, 2008, a federal grand jury returreedwo count indictment against Winn.
Count One charged him with possession withnht® distribute lesshan 50 kilograms of
marijuana, a violation of 21 U.S.C. 88 841(3)@41(b)(1)(D). Count Two charged him with
using a firearm during and in relation to a druafficking crime, a violation of 18 U.S.C. 8§
924(C)(1)(a)(iii), 924(C)(2).

On April 1, 2009, after hearing three daystedtimony, a jury convicted Winn of both
counts. On July 15, 2009, this Court sentdnidénn to six months imprisonment on Count One
and 120 months on Count Two, to be served eoutsvely. Winn appealed, and on December 9,
2010, the Eighth Circuit affined his conviction.United Satesv. Winn, 628 F.3 d 432, 434 (8th
Cir. 2010). On February 13, 2012, Winn timeled the pending motion to vacate his sentence

and conviction pursuant to 28 U.S.C. § 2255.



DISCUSSION

A. Winn did not receive ineffecive assistance of counsel.

In his motion, Winn asserts four claims oéffective assistance of counsel. To succeed
on a claim of ineffective assistance of counsemovant must show thd€l) trial counsel’'s
performance was so deficient as to fall belowoarective standard dhe customary skill and
diligence displayed by a reasonably competatiorney, and (2) trial counsel’s deficient
performance prejudiced the defenséimstrong v. Kemna, 534 F.3d 857, 863 (8th Cir. 2008)
(citing Srickland v. Washington, 466 U.S. 668, 687-94 (1984)).hds, the analysis contains two
prongs, a performance prong and a prejudice pr&gLawrence v. Armontrout, 961 F.2d 113,
115 (8th Cir. 1992). Failur® satisfy either prong iatal to the claim.See Pryor v. Norris, 103
F.3d 710, 713 (8th Cir. 1997).

Judicial review of trial counsel's performze is highly deferential, “indulging a strong
presumption that counsel’s conduct falls witltlee wide range of reasonable professional
judgment.” Middleton v. Roper, 455 F.3d 838, 846 (8th Cir. 2006). Trial counsel’s “strategic
choices made after thorough investigation of lamd facts relevant tplausible options are
virtually unchallengeable.”Srickland, 466 U.S. at 690. Strategic choices made in the shadow
of a lack of preparation or investigation, howgvare not protected by the same presumption.
Armstrong, 534 F.3d at 864.

Concerning the prejudicg@rong, the movant must shothat the outcome of his
proceeding would have been different but for counsel’s ekéHiams v. Taylor, 529 U.S. 362,
391-93 (2000). A court may examine the “preggdiprong of a claim first without determining
whether the representation fell below tbbjective standard of reasonableneddcCann v.

Armontrout, 973 F.2d 655, 660 (8th Cir. 1992). If theovant cannot demonstrate prejudice,



then the Court need not consider teasonableness of counsel’s performandeited Sates v.
Apfel, 97 F.3d 1074, 1076 (8th Cir. 1996).

In the present case, Winn contends hisraey was ineffecti@ by (1) wrongly advising
him to reject a seven year plea deal; (2) allegedopting a self-defense strategy rather than a
general denial strategy; (3) faig to impeach a government witneasd (4) failing to move for
a mistrial during a bench conference. As theneooakes clear, there is no factual basis for any
of these claims.

1. Counsel did not fail to advise him oglternatives to going to trial.

In his first claim, Winn asserts that th@w@rnment offered him seven year plea deal,
and he rejected it because his attorney tofd the jury would acquihim on a self-defense
theory. There is no evidence in tteeord supporting this claim.

As a threshold matter, Winn's assertion ttla#@ Government made a seven year plea
offer is too conclusory for the Court to rely onetither grant the Petition or order an evidentiary
hearing. Although Winn has repeatedly claimeat tinere was a seven year plea offer on the
table, he has never providedyaspecifics or details about tlsrcumstances under which this
offer was allegedly made. In his affidavit, iashis briefing, Winn meig asserts that, “| was
offered a sentence of seven years via plea agreement from the Government.” Winn Aff. (Doc. 1-
2), at 1. Although the court constry#® se pleadings liberally, this principle will not save a
wholly conclusory allegation in aZ255 motion from summary dismissa&ee Fischer v. United
Sates, No. 4:09-CV-1783 CAS2010 WL 3719934, at *8 (E.IMo. Sept. 13, 2010).

The record, in fact, makes clear that no soifer was ever made. Both the Government
and defense counsel deny thereswgaer any specific plea offer made in Winn’s case. Counsel
for the Government reports, “[tlhe Governmettempted to determine if Winn had any intention

to enter a plea of guilty, but Winn refused tdatiade any discussion about it. Therefore, the



Government never advancady specific offer.” Gov't Resp. (Doc. 6), at 6 (emphasis added).
Defense counsel confirms that,

. . . there was never a plea offer from the Government of a seven
(7) year sentence in exchange for his plea of guilty to the Section
924 violation. As a consequena®unsel never communicated a
non-existent plea offer. In additi, counsel states that defendant
advised counsel from the beginning of the representation that he
(defendant) would not entertadny plea of guilty but insisted upon
taking his case to trial. Counsel attempted on numerous occasions
to persuade defendant to negtatia plea agreement rather than
face trial, even going so far asranging a conference between
defendant, the assistant United States Attorney and the case agents,
pursuant to a Kastigar agreement. However, the conference ended
in failure when defendant refad to identify his attackers.

Hall Aff. (Doc. 6-1), at 1 (mphasis in original).
Because defense counsel could not have iedfective for failing to recommend a plea
offer which was never made, this portion of the motion is denied.

2. Counsel did not eschew a trial strategyf general denial in favor of self-
defense.

In his second argument, Winn claims thas attorney was ineffective because he
purportedly adopted a trialrategy of self-defensetteer than a triestrategy of general denial.
This is not the case, thecord indicates that a genermdnial was always the defense
strategy. In his affidaviDefense counsel states
the defense asserted by defendarttiak was “general denial,” as
reflected in the record on numerous occasions. The fact the
defendant also claimed that hescharged his firearm in lawful
self-defense did not preclude tliefense of general denial, as
asserted by Mr. Winn in his petitiobut served only to attempt to
rebut the inference that defendahscharged his firearm “during
or in relation to” a drug trafficking crime.
Hall Aff. (Doc. 6-1), at 1-2. The motion in lime filed by counsel and the trial transcript

confirm this statement. Defense counsel wint¢he motion in limine that, “[tlhe defense is

general denial, includgnknowledge of the presence of the marijuandriited States v. Winn,



No. 4:08-cr-0110-DGK, (W.D. Mo. Jan. 30, 200®)oc. 45. Additionally, during a bench
conference, defense counsel eated the Government whensitiggested that Defendant was
asserting a defense other thameyal denial, stating that “No, ndVly defense has always been
general[ ] denial.” Trial Trvol. 2, 410, March 31, 2009. Although defense counsel did submit a
self-defense instructiont, is clear from the transcript that he did so only to ensure that he could
argue to the jury in his closirthat discharging a firearm is nalways unlawfuland that he was
not abandoning his general denial theoirgefense. Trial Tr. vol. 3, 444-45.

Thus, there is no merit this portion of the motion.

3. Counsel did not fail to impeach a @Gvernment witness testifying about
Winn’s prior bad acts.

Next, Winn argues his attorney failed top@ach a Governmentitwess testifying about
a prior bad act, specifically aarrest involving a handgun, cuney, marijuana, and cocaine,
among other things. Winn contends his attormeas not prepared to impeach the witness
because he failed to investigate the facts of the alleged prior bad act.

Again, Winn’s claim is contradicted by tlrecord. In his affidavit, defense counsel
denies that he failed to investigate, noting‘teviewed the police reports of the prior bad acts
evidence and discussed the matter with his cbamumerous occasions.” Hall Aff. (Doc. 6-1),
at 2. Defense counsel also ebsges that he filed the motion limine and conducted extensive
cross-examination of the witnesstiéying about the prior bad actd.

The record corroborates these statemebesfense counsel’s motion in limine discussed
the facts of this prior arrest detail, demonstrating that fé@se counsel conducted a thorough
investigation and was very familiar with the allegatioridnited Sates v. Winn, No. 4:08-cr-
0110-DGK (W.D. Mo. Jan. 30, 2009), Doc. 45. Thelttranscript also shows that defense

counsel repeatedly attgppted to exclude the evidence by extijng both before and after the



witness’s testimony. Trial Tr. vol. 2, 264, 268, 2201, 273, 281. It also shows he devoted his
cross-examination to discrediting the veigs’ ability to reount the factsld. at 275-80.
Thus, counsel was not ineffective dathis portion of the motion is denied.

4, Counsel was not ineffective for failingo move for a mistrial during a bench
conference, because such a motion wastnastified by the facts or the law.

Finally, Winn argues his attorney was ineffee for failing to movefor a mistrial during
a bench conference. During the bench camnfee, counsel for the Government commented
about a previous incident wieeWinn allegedly sold cocaine to an undercover detective. Winn
asserts counsel for the Govermhspoke so loudlyhat the juryoverheard theomment, and
that attorney was ineffective for failing to move immediately for a mistrial.

This bench conference was as follows.

MR. BECKER: Mr. Hall has gonthrough a litany of how there’s
never been an instance where Tvéien has sold drugs to anyone.

MR. HALL: Based on this witness’ knowledge.

MR. BECKER: Well, I'll show hin these reports and see if it
refreshes his recollection, because Mr. Winn, in fact, did sell
cocaine --

MR. HALL: Shhhh.

MR. BECKER: Did sell cocaine to an undercover detective and
got a -- a diversion for that particular event. So it's certainly, | can
see if that refreshes his reation. Here's the statement of
probable cause from that particular event.

THE COURT: Now, do you think itk is information that Mr.
Stanze would know about?

MR. BECKER: He knows about it. | wish he would have
remembered it, but he didn't.

MR. HALL: That has to do with aaine, not marijuana. That is
not endorsed 404(b) evidence.

MR. BECKER: But that’s right.



THE COURT: Did you say drugs in your question, though? Why
don't we -- it might -- I'm just thking out loud here. It might be
important to voir dire this witnesmutside the hearing of the jury to
find out some of this.
MR. HALL: Well --
THE COURT: I'm troubled by this. I'm troubled by letting this in.
I’'m worried about the balance girobative value versus under
prejudice obviously.
MR. BECKER: | certainly wasn'going to introduce it. There
was no -- but until this litany ofjuestions, has Trae Winn never
sold drugs to anybody. Thajisst simply not true.
THE COURT: Let’s take a reced=et’s take a little bit of a recess
and talk about this. This is kind of an important issue. So let me
talk to the jury.

Trial Tr. vol. 2, 357-58.

Although the fact that defense counsads&hhhh” during the sidebar suggests that
Government counsel was speaking a little too loudly, it does not follow that counsel was
speaking so loudly that Winn’s attorney should henaved for a mistrial, or, if he had, that the
Court would have granted the motion. Indeetkrafeviewing the record, the Court is firmly
convinced that if defense counsel had made sutiotion, the Court would have denied it. The
Court notes its courtroom is egpeed with “white noise” equipent which is used during every
bench conference so that the jury cannot hegthing the Court or thattorneys say, even if
they are speaking too loudly.

In sum, although counsel did say “Shhh,” trmu@ is certain no jurorBeard any part of

this conversation, thus theseno merit to this claim.

Y In his brief, Winn states the incident is recorded at transcript pages 355-57, buteheréench conferences
reported at this point in the record. Winn appealstoeferring to an incident reported at pages 357-58.
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B. No evidentiary hearing is required.

“A petitioner is entitled toan evidentiary hearing onsection 2255 motion unless the
motion and the files and records of the case conclyssl®w that he is entitled to no relief.”
Anjulo-Lopez v. United Sates, 541 F.3d 814, 817 (8th Cir. 2008) (internal quotation marks
omitted). “No hearing is required, however, ‘whéne claim is inadequate on its face or if the
record affirmatively refutes the factual assertions upon which it is basdd(§uotingWatson
v. United Sates, 493 F.3d 960, 963 (8th Cir. 20073 also Sandersv. United Sates, 347 F.3d
720, 721 (8th Cir. 2003) (holding a 8 2255 motion rhaydismissed without a hearing if (1) the
petitioner’s allegations, accepted as true, wouldemtitle him to relief, or (2) the allegations
cannot be accepted as true because they are diotgthby the record, inherently incredible, or
conclusions rather than statements of fact)thtnpresent case, Winn’s claims are meritless on
their face, thus no evidentiary hearing will be held.

C. No certificate of appealability should be issued.

In order to appeal an adverse decisioradh 2255 motion, a movant must first obtain a
certificate of appealability.See 28 U.S.C. § 2253(c)(1)(B District courts customarily address
this issue contemporaneousijth the order on the motionSee Pulliam v. United Sates, No.
10-3449-CV-S-ODS, 2011 WL 6339840,*dt(W.D. Mo. Dec. 16, 2011).

A certificate of appealability should bissued “only if the applicant has made a
substantial showing of the denial of a constitutional righR8 U.S.C. § 2253(c)(2). This
requires the movant to demonstrate “that readengivists could debate whether (or for that
matter, agree that) the petition should have beswiwed in a different manner or that the issues
presented were ‘adequate to deserve encouragement to proceed furheskv. McDanidl,

529 U.S. 473, 484 (2000) (quotirBprefoot v. Estelle, 464 U.S. 800, 893 n.4 (1983)). No



reasonable jurist could grantighg 2255 motion, and so the Cowitl not issue a certificate of
appealability.
Conclusion
For the reasons discussed above, the motiac.(D) is DENIED and the Court declines
to issue a certificatof appealability.
IT IS SO ORDERED.
Date:__August 16, 2012 /sl Greg Kays

GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT
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