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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

HALE COUNTY A&M TRANSPORT, LLC, )

Plaintiff, ))

V. )) CaseNo. 4:12-cv-00265-DGK
CITY OF KANSAS CITY, MISSOURI, ))

Defendant. ))

ORDER GRANTING IN PART PLAINT IFF'S MOTION TO LIMIT EXPERT
TESTIMONY

This lawsuit arises from damage sustaitgdPlaintiff's rental aiplane (the “plane”)
during its landing at Charles BVheeler Downtown Airport (the “airport”) in Kansas City,
Missouri. Following the incidentPlaintiff Hale Count A&M Transport, LLC (“Plaintiff” or
“Hale”) filed suit in this Courtagainst the owner and operatortioé airport, Defedant City of
Kansas City, Missouri (“Defendant” or the “City”plleging that its negligence in failing to
remove snow and ice from the runway damagedgldnee. The City disputes these allegations.

Now before the Court is Hale’s Motion kamit Expert Testimony (Dc. 69) in which it
seeks to preclude Defendant’s proposed exMilliam Turner from testifying about certain
subjects at trial. After carefully reviewing the parties’ briefirtge motion is GRANTED IN

PART and DENIED IN PART for th reasons articulated below.

M The Court considered Plaintiff's Suggestions in Supfdotc. 69), Defendant’s $gestions in Opposition (Doc.
74), and Plaintiff's Reply (Doc. 75).
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Background

The pertinent facts are as folloWsAt all times relevant to this lawsuit, Plaintiff owned
and operated a transport company based ohbiiatg County, Texas, and Defendant owned and
managed the airport. Prior to the incident, RI#i had leased the planfrom a third-party,
DivLend Equipment Leasing, LLC (“DivLend”).The lease agreement for the plane required
Plaintiff to return it in “good operating conditidc On February 24, 2011, Plaintiff directed its
independent contractor pilofjim Hardage (“Mr. Hardage”), tdly several passengers into
Kansas City. Jason Wooten (“Mr. Wooten”), AarLee, Sheila Lee, and Christopher Lee were
passengers on the plane. Both Mr. Haedagd Mr. Wooten san the front seats.

On the evening of the incident, inclemergather caused snow and ice to accumulate on
the airport’s runways. Three of Defendardinployees, Melissa Cooper (“Ms. Cooper”), Chad
Grote, and James Brown worked to removestiew and ice and communicate the condition of
the runways to the air traffic contlers. At one pointMs. Cooper reporteid Operations Agent
Greg Koontz (“Mr. Koontz”) that there were soragow berms as high as one foot along the
sides of the runways. Directly prior to theioent, a pilot flying (the “Cessna Pilot”) a Cessna
landed at the airport and reported that his @lean through a snow berm on Runway 3. Ms.
Cooper later stated that the snmemoval process would have prdreated snow berms of three
to four inches in height on the runway.

Shortly after the Cessna Pilot landBe&fendant’s air traffic control employees gave
clearance to Mr. Hardage to latice on Runway 3. During the langd process, the plane’s right
propeller struck some type of object, causing,$25 in damages. Mr. Hardage and Mr. Wooten

testified during their depositions that the patgr struck a snow berm on Runway 3. On

2 The Court considered Plaintiff's Amended Complaint (Dog, & exhibits attached to the parties briefing on this
issue (Docs. 69(1)-69(11) & 74(1)-(4)), and the parties’ Joint Stipulation of Uncontb¥ertes (Doc. 93).



February 29, 2012, Plaintiff filed suit in thiSourt alleging five negligence claims under
Missouri common law.

What precisely caused the damages is timagoy dispute in this litigation. Relying on
testimony from the Cessna Pilddlr. Hardage, and Mr. WooteRlaintiff alleges that a snow
berm on Runway 3 caused the damage. Rglgimmarily on testimony from Ms. Cooper and
Mr. Koontz, Defendant contends a snow bernRomway 3 did not damage the plane, and thus
some other object must have caused the damage. Defendant has retained William Turner
(“Turner”), a highly experienced pilot, air ffiz control manager, and airport management
consultant, to provide expert apsis and testimony regarding whet any actions othe part of
Defendant’'s employees causedocontributed to the plane’s dag@ Following disclosure of
Turner’s written opinion, Plaintiff filed this ntion seeking to prevent Tier from testifying
about some of the subjects in his report.

Standard

The party seeking admission of expéestimony has the burden of establishing
admissibility. Lauzon v. Senco Products, In70 F.3d 681, 686 (8th Cir. 2001). To be
admissible, expert testimony must be bothvaié to a material issue and reliabMargolies v.
McCleary, Inc., 447 F.3d 1115, 1120 (8th Cir. 2006). Under Federal Rule of Evidence 702, if
specialized knowledge will assigte trier of fact to understarttie evidence or to determine a
fact in issue, a witness qualified as axpext by knowledge, skill, experience, training, or
education, may testify thereto in the form ofaginion or otherwise, so long as (1) the testimony
is based upon sufficient facts or data, (2) tlsireony is the product of reliable principles and
methods, and (3) the witness has applied the pitegiand methods reliabtp the facts of the

case. Finally, “Doubts about whether an expert’s testimony will be useful should generally be



resolved in favor of admissibility.’Larabee v. MM&L Int'l Corp. 896 F.2d 1112, 1116 n.6 (8th
Cir. 1990) (quotation omitted).
Analysis

Plaintiff filed this motion under Federd&ule of Evidence FRE”) 702 seeking to
exclude portions of Mr. Turner’'s proposed it@siny, arguing: (1) some of his opinions are
beyond his expertise; (2) somé his opinions are speculatiand unsupported by the record;
and (3) he improperly analyzes the credibilityfat witnesses. The Court addresses each of
these points below.

A. Mr. Turner is not qualified under Rule 702 to opine about the consequences of
the City’s snow removal procedures.

First, Plaintiff challenges Mr. Turner’s quadi&tions to opine abowhether the City’s
snow removal procedures contributed to ttemaged propeller. Mr. Turner provided the
following opinions on this matter:

| could not reasonably conclude thadreow berm of a hght necessary to
make contact with the prolbers of N190ORL could havbeen encountered on the
landing and rollout of runway three.ltAough it is possible that a berm of 12
inches in height ahgside the edges of runwayl®/may have existed near the
edges of runway 3/21, it is more likethan not that this berm would have
decreased in height as samit extended into theimway surface of runway 3/21,
as no ‘pile up’ of prior snowvould create an obstacledause ‘piling’ of snow up
against older snow, as it doalong the runway edgesedfer to theenterline of
runway 3/21 it is more liély than not that any berof snow would only be a few
inches in height, as themwould be no obstruction wause the pload snow to
‘stack up,” which is frequently observadbngside a runway that was previously
plowed where multiple passes create a higher bank of snow along the runway
edges....

Since runway 3/21 had been treathating the day, iis reasonable to
expect that any snow berms across thisvay would have been removed when
the runway was treated. Therefore, theydrdrms present would be those created
by the recent plowingf runway 1/19....

Based on the report from Snow ldeavielissa Cooper, as well as my
experience in observing and working with airport operations personnel during



snow removal events, it is reasonable to conclude that there would have been a
three to four inch ridge on the edgeRiinway 1/19, where it intersects Runway
3/21....

Nevertheless, | can find no actions on the part of the Kansas City

Downtown Airport that contributedto or caused the incident involving

N190RL....

Pl.’s Br., Ex. B at 5, 6, 8.

Plaintiff contends that because these tmons exceed the scope of Mr. Turner’s
expertise as pilot and experienced air trafamteoller, the Court shoulgreclude Mr. Turner
from testifying about this subject. In respontdes City argues that Mr. Turner possesses the
necessary credentials to offerstlopinion because during his ex$éve career as a pilot and air
traffic controller he “observ[ed] and work[ed\ith airport operations personnel during snow
removal events.” Def.’s Br. at 3 (quoting Mrurner’s Opinion, Def.’s Br., Ex. A at 5). The
Court finds Defendant’s argument unpersuasive.

As its threshold gatekemg duty under Rule702, a court must determine whether
“knowledge, skill, experience, training, or educat qualifies a proposed expert to opine about
a certain subjectSeeFed. R. Evid. 702. In evaluating armpext’s qualifications, a court will not
prioritize academic credentials training over signitant experience.U.S. v. Andersqr446
F.3d 870, 875 (8th Cir. 2006). However, the proporad the testimony must still provide the
court with sufficient facts demonstnadj the expert’s practical experienceee David E. Watson,
P.C. v. U.S.668 F.3d 1008, 1014 (8th Cir. 2012) (holdingttthe district court did not err in
finding a proposed expert qualifi¢o testify on what constitutesasonable compensation when
the defendant demonstratedaththe expert had worked ompproximately 20 to 30 cases

involving reasonable compensatidaring his tenure with the Inteal Revenue Service). And,

although a wholesale rejection of erpestimony is rare under Rule 7G2e Robinson v. Geico



General Ins. Cq.447 F.3d 1096, 1100 (8th Cir. 2006), the conwst still ensure that an expert
witness does not opine on setls beyond his expertiseVheeling Pittsburgh Steel Corp. v.
Beelman River Terminals, In@254 F.3d 706, 715 (8th Cir. 2001)ndeed, a court’s failure to
properly confine an expert’'s testimony solely matters within his expertise may constitute
reversible error. See id.(holding that the district couribused its discretion in allowing a
gualified expert to opine lgend his field of expertise).

Here, Mr. Turner’s proposed testimony abthe results of Defendant’s snow removal
procedures exceeds the scope of his demonstrapedtise. At the outset, the Court notes that
Mr. Turner's credentials regarding his extensixpezience as a pilot and air traffic controller
are fairly unassailable. Mr. Turnecsrriculum vitae(“CV") reveals that he has flown a variety
of aircrafts for thousands of hours, he has msitee experience at alevels of air traffic
controlling, and he has penned a number of jowartatles on these topics. Def.’s Br., Ex. A at
11-16.

His proposed testimony, however, is not solely confined to these topics. Rather, the
excerpted testimony concerns what Defendant’'s snow removalgeedures contributed to the
plane’s damage. Plaintiff hasiléad to qualify Mr. Turner as aexpert on this subject. Mr.
Turner's CV is devoid of any credentials iodiing that he has anydecation, training, or
relevant practical experience in snow removalcpdures at airportsLikewise, Defendant’s
responses to Plaintiff's requdstr admissions demonstrate that Mr. Turner has neither managed
a snow removal team at an airport nor has heopally participated in a snow removal process.
Pl’s Br., Ex. F at 3-4.

The only indication that Mr. Turner possessay prior experienceith snow removal

procedures at airports comesrfr his vague statement that ‘tedserved and worked with snow



remove personnel” in the paddef.’s Br. at 3 (qQuoting Mr. Tumr’s Opinion, Def.’s Br., Ex. A

at 5). While this statement suggests he hasestamiliarity with snow removal procedures
employed at airports, it does nd@monstrate that he &n expert. Thipassing reference does
not indicate in what capacitylr. Turner worked with snowemoval personnel, or how many
times he observed snow removal proceduresarked with snow removal personnel. Without
more information on these foundational questidhg, Court is left to speculate as to Mr.
Turner’s expertise in snow remdvaAnd, when the Court is reqed to speculate as to material
facts such as these, it is evident that Defahtas failed to carry itsurden under Rule 702. In
fact in a somewhat analogous case, amotioairt found a proposed expert—who possessed
superior or at least similar snow removal emtthls as Mr. Turner—unqualified to opine about
the propriety of snow removal techniqueSee Spencer v. Wal-Mart Stores E., BB0 A.2d
881, 887-90 (Del. 2007) (holding that the trial cadid not abuse its discretion in preventing a
proposed expert in snow removal techniques from opining about whether the defendant’s actions
contributed to the pintiff's injuries).

Contrary to Defendant’s contentions, itsidfee to present sufficient facts about Mr.
Turner’s prior experiences does not mergty to the weight of his expected testimoiBee
Robinson447 F.3d at 1100 (“Gaps in an expert wgs's qualifications cdknowledge generally
go to the weight of the witness’s testimony, netadmissibility.”). No is the Court merely
concluding that Mr. Turner is ndhe best expert on this topar lacking a certain type of
specialization.SeeDef.’s Br. at 4 (quotingRobinson 447 F.3d at 1101). Rather, these material
deficiencies go to the core of admissibility. it@wsimply, Defendant has not carried its threshold
burden of demonstrating that Mr. Turner’s “knodde, skill, experience, training, or education”

gualifies him as an expert in snow removaéeeFed. R. Evid. 702. Hus, this portion of



Plaintiff's motion is granted.Defendant shall not elicit testony from Mr. Turner concerning
the topics identified in this section.

B. Mr. Turner shall not speculate about otter potential causes of the damage, but
he may testify about the plane ptentially veering off the runway.

Plaintiff also moves to exclude Mr. Turnet&stimony concerning other potential causes
of the propeller damage. Specifically, Pldintontends the following two conclusions are
unsupported by the facts:

| could not determine what object [theapk] struck during its movement on the

airport operations area dog the evening of FebruaB4, 2010....It is reasonable

to conclude that a dark object may hawme unseen, such as a small animal, or

other debris, causing damage to the airgrafteasily visible from the cockpit....

It is possible the aircraft's right mailanding gear left ta pavement during a

portion of the taxi to Signature Aviati, more likely probable in the area along

taxiway “G” parallel to the runway....
Pl.’s Br., Ex. B at 8.

To be admissible, a qualified expert’'s t@esiny must be “based on sufficient facts or
data.” Fed. R. Evid. 702(b). Thus, the court should exclude an expert's proposed testimony
when it is either “excessively speculatioeunsupported by the sufficient factsOnyiah v. St.
Cloud State Univ.684 F.3d 711, 720 (8th Cir. 2012) (internal quotation marks omitted).

Here, Mr. Turner’s first conclusion isoth excessively speaitlve and unsupported by
the record facts. Despite hissartion that it is “reasonable ¢onclude” that a “small animal or
other debris” caused Plaintiff's damages, Defnt's extensive inspton of the surrounding
areas following the incident revealed no such obgutl Defendant also admits it is unaware of
what precisely struck the propell&eePl.’s Br., Ex. F at 4-6, 8-11Pl.’s Br., Ex. G at 1, Pl.’s

Br., Ex. H at 5. Without ousome facts supporting Mr. Turner’s opinion about what “dark

object” the propeller strikg it appears that thisonclusion is based upon mere conjecture.



Indeed, Mr. Turner's speculative theory is pifd with the qualifying statement: “I could not
determine what object [the plane] struck during its movement on the airport operations area....”
Pl’s Br., Ex. B at 8. Conseqguoty, Defendant shall not elictestimony from Mr. Turner
regarding his conclusion that a “#asbject” may have caused the damage.

Although no facts support Mr. Turner’s first theory, the same cannot be said for his
second theory. Facts and analysis support hislesina that the plane may have veered off the
runway. In his report, Mr. Tmer extensively analyzed tli&obal Positioning System (“GPS”)
data, which tracked the plangmth during landing. Pl.’s BrEx. B at 7. His report also
included information about the accuracy of the GPE's Br., Ex. B at 7. Mr. Turner’s analysis
of the GPS data revealed that the plane came wzthifeet of the pavemeline. However, he
also noted that the GPS’s margin of error in tiagkeaches as high as 49 feet. Thus, when the
margin of error is factored into the analysigsitonceivable that thege may have veered off
the runway. Defendant may ultimately rebut #osiclusion through cross-examination, but it is
not “so fundamentally unsupported that#@n offer no assistance to the juryCole v. Homier
Distrib. Co., Inc.,599 F.3d 856, 865 (8th Cir. 2010) (internal quotation marks omitted).

In its argument, Plaintiff presits some contrary evidentte undermine this conclusion.
However, when a proponent establishes treel@e foundation of an opinion under Rule 702,
sifting through the contradictorgvidence is a task reservddr the jury, not the Court.
Accordingly, Plaintiff's motion iglenied as it relates to thisntion of his proposed testimony.

C. Mr. Turner shall not comment on the credbility of the witnesses, but he may
summarize evidence in his testimony.

In its final contention, Plaintiff requests the Court exclude portioh$Ar. Turner’s
proposed testimony in which he either explicglyimplicitly bolsters or discounts the credibility

of fact witnesses. Imparticular, Plaintiff sggests that Mr. Turne@mproperly discounted the



comments of Mr. Hardage and Mr. Wooten wlhslenultaneously bolstering the statements of
Defendant’s potential withesses Ms. Coopdr. Koontz, and the Cessna Pilot.

As a general rule, an expert is not allowte impugn or bolster the credibility of fact
witnesses under the guise ohdering his or expert opinionNichols v. Am. Nat. Ins. Gol54
F.3d 875, 883 (8th Cir. 1998). The jury’s ultimabety of weighing the evidence is thwarted
when an expert either explicitly or implicitty comments on the credibility of a witn8s id.
Although an expert may summarize evidence in r@gchis conclusion, he may not rely on the
comments or allegations of a witness as the lsasgs for his opinionU.S. v. Whitted11 F.3d
782, 785-86 (8th Cir. 1993).

Portions of Mr. Turner’s report clearlystiount the credibility oMr. Hardage and Mr.
Wooten:

Although the pilot of N190R prepared a written statement regarding the
incident, it was prepared approximatdlyur days after the event. During his
deposition, he indicated that there wareorrect statements in the written
statement, and he made those corrections during the deposition process. When
asked how he knew the snow berms heohithe runway weréwvo and one half

to three feet in height, he replied thagytthad to be over liaches to damage the
propeller, and that he did not see the snowt that the pilopassenger in the right
seat observed the snow berms. When aslav he determined the height of two
and one half feet to three feet, he taded that height estimate was based on
observed damage to the propellers, ngexsonal observation of the snow berms.
Additionally, the pild of N190ORL indicated thathe information of N190RL
indicated that the information provided his statement of February 28, as it
pertains to the snow berms, was basadstatements made to him by the pilot-
passenger seated in the gafts right front seat....

The pilot-passenger seated in the ridgiant seat was deposed. During his
deposition, he stated ‘touchdown normatblled through, | saw a snow berm, we
drove through, exited the runway, and found out we had bent the prop.” He was
asked what the snow berm appedikel and responded, ‘saa mound of snow,

I’'m gonna say more than two feet, less tkanfeet tall, saw it, broke through it,

felt the bump.” He indicated it was ‘off tihe right side.” . . . The witness also
testified that he had never flown into amport in snowing conditions previously,

and had not flown into the Kans@gty Downtown airport at all....

10



Because the pilot in command did not observe such berm, because any berm
would not have been pepdicular to the aircraftground track, because the
passenger had never operated an aircratiam snowy condibns, and because of

the wide range of estimate in the heightvided by the passengé¢hat is, two to

six feet, | did not find the passengetéstimony useful to my analysis.

Pl.’s Br., Ex. B at 5-6.

In these passages, Mr. Turner crosseslite from merely summarizing the witness
statements into the forbidden territory of commenting on the veracity of their deposition
testimony. SeeNichols 154 F.3d at 884 (stating a court shoutd allow expert testimony that is
a “thinly veiled comment on a witness’ credibility”). Where, as here, the ultimate outcome
primarily hinges on the believaltyy of opposing fact witnesses, this type of testimony
improperly invades the “the fjy's exclusive province to decide witness credibility¥hitted 11
F.3d at 786. Thus, Defendantafiimot elicit testimony regardinthe veracity of Mr. Hardage
and Mr. Wooten'’s statements.

Similarly, the Court finds that Mr. Toner's comments regarding Ms. Cooper’'s
observations improperly bolsterrh@edibility. In his reporMr. Turner remarked that:

At no time did [Melissa Cooperhdicate that the berms weea hazard to aircraft

operations. Although [Melissa Cooper] collave closed the runway to arriving

aircraft, or could have advised of sagnificant accumulation that might be
hazardous to aircraft operations, there is no indication that the snow berms were

of a significant height to adveely affect aircaft operations....

...Melissa Cooper, stated that the broog/plowing...would have created a 3 to

4 inch ridge along both edges of [runwhly The report from the [Cessna pilot]

provides no information that walicontradict this statement....

Based on the report from the Snow Lead, Melissa Cooper, as well as my

experience in observing and working with airport operations personnel during

snow removal events, it is reasonable to conclude that there would have been a

three to four inch ridge on the edgeRiinway 1/19, where it intersects Runway

3/21.

Pl.’s Br., Ex. B at 4-5.

11



When read in combination, these statetm@mplicitty comment on the probative value
of Ms. Cooper’s statements. Rather than meretjting her report of three to four inches of
snow around the runway, Mr. Twnbolsters her statement througdmparing it to her actions
and to the testimony of the Cessna Pilot. Suclghveq of the evidence is a task reserved for the
jury. Moreover, Mr. Turner almost exclusiyelelies upon her statentsnof the facts in
concluding that the snow berm svanly three to four iches tall. Although nme subtle than the
discounting of Mr. Hardage and MVooten’s testimony, Mr. Turnsradoption of her statement
as the primary basis for his expert testimotily aosses the line intanproper bolstering.See
Whitted 11 F.3d at 786 (“Dr. Likness could not base his diagnosis solely on L.’s allegations of
abuse.”). Thus, Defendant shall not elicit testimfyoyn Mr. Turner that implicitly or explicitly
bolsters Ms. Cooper’s statement.

Plaintiff also challenges Mr. Turner’s repavith respect to statements from Mr. Koontz
and the Cessna Pilot. After carefully reviegvithe pertinent passage, Pl.’s Br., Ex. B at 4, the
Court finds that this portion dfir. Turner’'s report merelgummarizes Mr. Koontz's and the
Cessna Pilot’s statements. While Mr. Turneegort does analyze the €3ma Pilot’'s statements,
this narrow inquiry is based uporshexpertise in the size differee between the Cessna and the
plane. Thus, Plaintiff's motion is denied in so far as it seeks to limit this testimony. However,
because this narrow ruling only concerns tlsgin@ny’s admissibility under Rule 702, the Court
reserves the right to excludegdievidence during trial for othevidentiary reasons.

Conclusion

For the foregoing reasons, Plaintiffsotion (Doc. 69) is GRANTED IN PART and

DENIED IN PART.

IT 1S SO ORDERED.
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Date: February 5, 2014 /s/ Greq Kays
GREG KAYS, CHIEF JUDGE
UNITED STATES DISTRICT COURT
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