Hasselbring et al v. Advanced Bionics Corporation et al

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
AT KANSASCITY

GUY HASSELBRING AND ROSEMARY )
HASSELBRING, his wife, )
) Civil Action No. 4:12-cv-616-DGK
Paintiffs )
)
v. )
)

ADVANCED BIONICS CORPORATION, )
ADVANCED BIONICS, LLC d/b/a )
ADVANCED BIONICS CORPORATION, and )
ASTROSEAL, INC.

~ — " —

Defendants,
)
)
COURTNEYWEAR, )
Individually and as Next Friend )
For her Minor Child, A.W. )
)
Plaintiffs, ) Civil Action No. 4:12-cv-896
)
V. )
)
ADVANCED BIONICS CORPORATION, )
ADVANCED BIONICS, LLC d/b/a )
ADVANCED BIONICS CORPORATION, and )
ASTROSEAL, INC. )
)
Defendants. )

PROTECTIVE ORDER

WHEREAS, certain documents, testimony, atiger information to be disclosed or

produced in this litigation coain trade secrets or other comdidial research, development, or
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commercial information, as well as other infotioa protected from disclosure by applicable
law, pursuant to Federal Rule of Civil Prdaee 26(c), the Court hdrg finds that good cause
exists and orders as follows:

1. Any document, portions af document, interrogatty answer, response to
requests for admission, deposition testimony, affidaxpert report, legal brief or memoranda,
technical or commercial inforrtian, or any other information produced or disclosed during the
course of pre-trial proceedings in thisiant may be designated for protection under this
Protective Order by any party or third partytvess if, in good faith, the designating person
reasonably believes that such material or infélonas or contains trade secrets, research and
development, marketing or training, cord@idial business, commeator proprietary
information, financial information or datadhnical information, manufacturing processes,
product specifications, engineering information gexting, distribution proesses, or sensitive
health or medical information. Nothing hereirabltonstitute a waiver of the attorney-client
privilege or work product protection.

2. Material designated for protection umdeis Protective Order (“Protected
Material”) shall be categorized intme of the following classifications:

(@) “CONFIDENTIAL”; or
(b) ‘“ATTORNEYS EYESONLY”

The words above in quotation marks shall Eeetl clearly on each such page or each
portion of the Protected Materialn lieu of marking the original of document, if the original is

not produced, the designating p@ror entity may mark theopies that are exchanged or



produced. To the extent possible, the designathould not be placed so as to obscure any
substantive content of a document.

3. Protected Material produced or exchangethecourse of this litigation shall be
used only for the purpose of the parties’ proteawr defense or settlement of this action
including appeals-related to this action. Bobéd Material shall not be used or shown,
disseminated, copied, or in any way communitabeally, in writing, orotherwise, to anyone
for any purpose whatsoever, other than as reqbyealparty for the preparation of this case.
Access to Protected Material shall be limitedhose persons designated as “qualified persons”
in paragraphs 4 and 5 below, and all sucHifie persons given access to Protected Material
shall keep all Protected Material and the materontained therein confidential from all other
persons.

4, Protected Material designated “CONMENTIAL” under paragraph 2(a) may be
disclosed only to the followingersons (“Qualified Persons”):

@) The parties, including employees afficers of the corporate parties who are
assisting counsel in the prosé&oun or defense of this case;

(b) Counsel for the parties, including in-heusunsel of the corporate parties, and
regular employees of such counsélose functions aneecessary to the
prosecution or defense of this action;

(c) Physicians, consultants or experts regdiby the parties, dhe parties’ counsel,
and the employees of such consultantsxperts, only to the extent reasonably
necessary for the prosecution or deéeafkthis action, provided that such
consultant or expert has been inforneédhis Protective Order and has signed the
Agreement to Be Bound attached hereto as Exhibit A, and provided that no
disclosure shall be made to any expert or consultant who is employed by, an



independent contractor to, or ansultant to a direct competitasf Advanced
Bionics’ or its subsidiaries or successors;

(d) Persons who are shown on the face of the document to have been an author,
source, addressee, or recipient of thetéted Material, or who already possess a
copy of the Protected Material;

(e) The Court and court personnel, caagorters, employees of outside copy
services used to make copies of Protected Material, and mediators, arbitrators, or
other personnel engaged as part ofratteve dispute resdlion, to the extent
reasonably necessary for tt@nduct of this action;

() To witnesses who testify at depositions, hearings, or at trial, if any such further
proceedings occur in this case, provideat such witnessesign the Agreement
to Be Bound attached hereto as Exhibit A; and

(9) Any other person as to whom the pggtagree in writing, provided that such
person has been informed of this Protective Order and has signed the Agreement
to Be Bound attached hereto as Exhibit A.

Nothing in this Protective Order shall prbhia disclosing party from making available
to whomever it chooses documents ihats designated “CONFIDENTIAL.”

5. Protected Material designated “ATRDIEYS’ EYES ONLY” under Paragraph
2(b) may be disclosed only the following Qualified Persons:

(a)  Attorneys representing or advising a pantgonnection with this action, and their
paralegals or their other employees whquire access to Protected Material for
the purpose of litigation of this action;

(b) Plaintiffs Courtney Weaindividually and as nextiend for her minor child,
A.W., provided that disclosure iecessary to the prosecutionCif/il Action
No. 4:12-cv-896

(©) Plaintiffs Guy Hasselbring and Rosemaigsselbring, provided that disclosure is
necessary to the prosecutionG¥il Action No. 4:12-cv-0061 DGK,;

! As used in subparagraph (c), the téoompetitor” means any designer, manufacturer,
or seller of cochlear implants, including all subsidiaries, parent companies, and affiliates.

% As used in this order, the term “Advad Bionics” refers to Defendants Advanced
Bionics, LLC d/b/a Advanced Bionics Corpticm or any subsidigt division, or parent
corporation.



(d) The designating party, including current and former employees and officers of the
designating party who are astang counsel in the prosd@n or defense of the
case;

(e)  Outside experts and consultants rezdiby any party in good faith for the
preparation or trial of thiaction only to the extent reasonably necessary for the
prosecution or defense of this action, pded that such consultant or expert has
been informed of this Protective Order and has signed the Agreement to Be
Bound attached hereto as Exhibit Adgorovided that no disclosure shall be
made to any expert or consultant who is (i) employed by a direct compefitor
the producing party or itabsidiaries or successors) éffiliated with any
producing party’s competitor(s), or fiicurrently providing services to any
competitor of the producing party or its subsidiaries or successors;

)] Persons who are shown on the face of the document to have been an author,
source, addressee, or recipient of tretguted material, or who already possess a
copy of the Protected Material;

()  The Court and court personnel, coupgaders, employees of outside copy
services used to make copies of Protected Material, and mediators, arbitrators, or
other personnel engaged as a part ofrateve dispute resalion, to the extent
reasonably necessary foethonduct of this actiomd any other person as to
whom the parties agree in writing;

(h)  Any other person as to whom the pastagree in writing, provided that such
person has been informed of this Protective Order and has signed the Agreement
to Be Bound attached hereto as Exhibit A.

Nothing in this Protective Order shall prbhia disclosing party from making available
to whomever it chooses documents that it haggdated “Attorneys’ Eyes Only.” Furthermore,
Protected Material marked &TTORNEYS’ EYES ONLY” that pertains in any way to Pacific
Aerospace & Electronics’ (“PA&E"proprietary information, includig, but not limited to, firing
times, temperatures, and proprietprgcesses, shall not under aircumstances be disclosed to

any person, including any expert, affiliatecaimy way with any competitor of PA&E, including

% As used in subparagraph (d), the téoompetitor” means any designer, manufacturer
or seller of competing products of the proihgcparty, including alkubsidiaries, parent
companies, and affiliates.



but not limited to, Astro Seal. Any challemtp documents designated “ATTORNEYS’ EYES
ONLY” shall be made in accordancethvParagraph 23 of this order.

6. All Qualified Persons to whom Protected Material is to be disclosed in accordance
with the terms of this Protective Order, exceminsel of record anthose Qualified Persons
enumerated in paragraphs 4(e) and 5(f)ll fleeadvised by counsef the terms of this
Protective Order, informed that they are subfjedhe terms and conditions of this Protective
Order, and, where indicated in Paragraphsdtsrexecute the Agreement to Be Bound attached
hereto as Exhibit A prior to any disclosure. Calrshall be responsibfer maintaining a list of
all persons to whom any Protected Materia been disclosed and, for good cause shown, such
list (or portions of it) shall be available for iresgtion by the other partieS.he provisions of this
Protective Order and the obligatiomst to disclose or use ProtedtMaterial, except as may be
specifically ordered by the Coustall remain in full force and effect as to all such person(s),
and as to all such material.

7. Except to the extent permitted by this Order, every Qualified Person provided
copies of or access to Protected Materials sleaplall such materials, and any permitted copies,
notes, abstracts, or summaries of such matevitldin their exclusie possession and control,
shall exercise all necessary and prudent precautiomsintain the confightiality of all such
materials, and shall not disseminate sangtierials or their contents to anyone.

8. Any Qualified Person having access to PriddViaterials shall, to the extent
copies, duplicates, extracts, sumiesy notes, or descriptions of the materials or any portion
thereof are created, treat any and all suighies, duplicates, extracts, summaries, notes, or

descriptions of the materials any portion thereof as confidertiand all provisions of this



Order shall apply equally to suamaterials so created, in the samanner and to the same extent
as are materials designated as confidential.

9. Protected Material discéed at any deposition (iluding testimony, information,
or exhibits) occurring in thistigation shall be designated ugrdParagraph 2 by indicating on the
record at the deposition thiie testimony is Protected Matrand noting the appropriate
category of classification. Upon request by tlesignating party, the court reporter shall
designate those portions of thgpdsition transcripts that are constidd to be Protected Material
with the appropriate legend indicated under gaah 2. All persons who are not Qualified
Persons for purposes of the particular designgee Paragraphs 4 and 5) under this Protective
Order shall be excluded from depositions veh@ocuments and information designated pursuant
to this Protective Order are the subject of exation. Any party othird party witness may
also designate testimony, information, or exsibisclosed at such deposition as Protected
Material by notifying the other p&es in writing within thirty (30) days after receipt of a
transcript of that deposition. During that 30-geeyiod, the parties shalkat the transcript and
any exhibits as if they had been desigddtATTORNEYS’ EYES ONLY” unless the parties
otherwise agree or the Court otiwése orders. Each party shattach a copy of such written
notice or notices to the face of the transcript and each copy thereof in its possession, custody, or
control.

10. If, due to inadvertence onistake, a designation Bfotected Material under
Paragraph 2 is not made at the time of discksa party or third party withess may designate
documents or information under Paragraph 2dyying notice of such designation upon the

parties in writing. Following suctiesignation, the terms of this Protective Order shall apply and



disclosure of the Protected Material followingbulesignation shall be made only in accordance
with this Protective Order. The disclosuretlué Protected Material jor to such designation

shall not be deemed a waivertbé designating party’s right poeserve the alleged proprietary,
confidentiality, or trade secretastis of the Protected Materialhe disclosure of the Protected
Material prior to such designation also shall be considered a violation or breach of the
Protective Order, but nothing reen shall immunize a disclosuotherwise prohibited by law.

11. The parties agree that thadvertent production of ardocuments that would be
protected from disclosure pursuant to the attowimnt privilege, the work product doctrine, or
any other relevant privilege or doctrine shall nmstitute a waiver of the applicable privilege or
doctrine. If any such documeistinadvertently produced, thecigient of the document agrees
that, upon request from the prothg party, it will promptly reten the document, destroy all
copies (including copies on anyeetronic database), and make ne asfurther disclosure of the
information contained in the document.

12.  This Protective Order shall be withquiejudice to the right of any party to
present a motion to the Court under the Federbds=af Civil Procedure (or other applicable
law) for a separate protective order asrg particular document or information, including
restrictions differing from thasas specified herein and inding challenges to designations
made pursuant to this Protective Order.

13.  With respect to all motions and pretqmabceedings, any party who intends to file
or lodge Protected Material portions thereof or information therefrom in connection with such
motion or proceeding shall file a motion to saatl accompanying order. Documents shall be

filed under seal pursuant the ECF provisions established by the Court.



14. A party that files with the court, for the pases of adjudication or to use at trial,
records produced in discovenathare subject to this proteaiwrder, and does not intend to
request to have the records sealed, nogiggd the records andyamemoranda or other
documents that disclose the contents of therdscander seal and must give written notice to
the party that produced the records that they will be placed in the public court file unless that
party files a motion within seven days to seal tbcords under this rule. The records will remain
conditionally under seal until the court rules on the motion.

15.  Protected Material filed with the Cowrhder seal shall deept under seal until
further order of the Court; however, said Pratddvlaterials and other pars filed under seal
shall be available to the Couchunsel of record, and to all othgersons entitletb receive the
Protected Materials contained theraimder the terms of this Order.

16.  Each party shall use reasonable effortsiéntain the confidentiality of Protected
Material when such material is used at a mgpar other pretrial pr@zding and shall cooperate
both with the designating partyéthe Court in preserving angrfidentiality of the Protected
Material. In the event that any Protected Matés used in angourt proceeding and not
disclosed to the public, it shall not lose any aerftial status through such use. The use and
treatment of confidential material at trial wikk addressed with the Court at the pre-trial
conference.

17.  When this litigation has concluded thee@d of Court may return to counsel or
destroy any Protected Materfdéd under seal pursuant toetiprovisions of this Order.

18.  Areceiving party shall be under no obligetito object to the designation of any

document at the time the designation is madef any other time, and a party shall not, by



failing to object, be held to have acquiescedgreed to the designaii or be barred from
objecting to the designation at any time.

19.  Nothing herein shall prejudice the partieght to object to the admission into
evidence of any documents or thirgggtaining Proteed Material.

20. Except as otherwise stipulated by thetiea or ordered by the Court, nothing
herein shall impose anystictions on the use or disclosurgthe parties of their own Protected
Material.

21.  This Protective Order shall not beadsto require any party to produce any
particular document or information. For example, a party may have other objections to the
production of such documents or a portion of them,(a portion of a document may also be
privileged as an attorney-client communicatioin)stead, this Protective Order shall simply
facilitate the exchange of documents and infation between the parties. All parties retain
whatever burden they have under the Fedeudds of Civil Procedure for production of any
specific document or information.

22.  This Protective Order is entered for the purpose of facilitating the exchange of
documents and information between the patbdhis action withouinvolving the Court
unnecessarily in the process. Nothing is Protective Order or the production of any
information or document under the terms of thietective Order shall be deemed to have the
effect of an admission or waiver, includingttanything is or isot a trade secret.

23. If a party contends that any document or material has been erroneously or
improperly designated as Confidential or Ateeys’ Eyes Only, that party shall notify the

designating party in writing dfs objection and the basisrfthe objection. The designating

10



party shall then have twenty-one (21) daysrfireceipt of th written objection to respond in
writing to the objecting party and torange for a meet and confer. After any meet and confer, a
party may file a motion to resolve any dispuensistent with applicable Local Rules of the
Court. The party asserting t®nfidential or Attorneys’ Eyes Only designation will bear the
burden of proving such protectionvisarranted. Pending any courting, the provisions of this
Protective Order shall apply and disclosure asel of the challenged documents or information
shall not be made except as proddmder this Protective Order.

24.  Absent written agreement by the parties, this Protective Order shall not be
modified without a showing of good cause anddhtesfaction of any other applicable burdens
under the law.

25.  Within sixty (60) days after termination tifis action, each piy shall either (i)
send all documents and other tdnlgiitems containing Protected Maal (including all copies,
notes, electronic data, and other materialg&ining or referring to information derived
therefrom) to the party who produced the Protkélaterial or (ii) certify under oath that all
such material has been destroyed. Howeverttg’paounsel of record may retain one copy of
any documents containing Protected Material pcedlby another party that were filed with the
Court, any transcript containing Protected Malgroduced by anothgrarty, and any attorney
work product or attorney-cliembmmunications containing Protedti®laterial. To the extent
documents are destroyed, an affidavit attegtintipe destruction of such documents shall be
delivered to the designating party within the &3¥geriod, or as otherwise agreed in writing.

26.  This Protective Order shall survive thedl termination of tis action, unless the

Court modifies this Order atetpre-trial conference, at whid¢ime the modified order shall

11



control, and the Court shall retain jurisdictimresolve any dispuoncerning any designation
or use of information disclosedlgact to this Protective Order.
IT ISSO ORDERED.

Dated: February 1, 2013 /sl Greg Kays
XREG KAYS,
UNITED STATESDISTRICT JUDGE
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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
AT KANSASCITY

COURTNEY WEAR,

Individually and as Ne Friend for her Minor
Child, A.W.

Plaintiffs,

CIVIL ACTION NO. 4:12-cv-896

V.
ADVANCED BIONICS CORPORATION,

and

ADVANCED BIONICS, LLC d/b/a
ADVANCED BIONICS CORPORATION,

and

ASTRO SEAL, INC.

N N N N N N N N N N N N N N N N N N

Defendants.

EXHIBIT A: AGREEMENT TO BE BOUND BY PROTECTIVE ORDER

l, , declare and agree as follows:

1. I have received and read an entire copy of the Protective Order regarding
treatment of Confidential Information entdriey the Court in the above-captioned matter.

2. | have had the opportunity to discuss witl undersigned counsel of record the
nature and ramifications of the Proteet@rder and understand each of its terms.

3. | understand that, on behalf of PlaintidfisDefendants, | will be given access to

review documents that contain confidentiatlgroprietary information, documents that may

13



contain confidential patient or other infornmatiprotected from disclosure, and documents that
contain trade secrets of Advanced Bionicspaihich information would not otherwise be
accessible to me but for the fact that | am améaépr Plaintiffs or Defendants in this action.

4, | agree unequivocally to be bound bg terms of the Protective Order and
understand fully that my breach of it, or anyitefterms, may result isanctions by the Court,
contempt proceedings, and other proceedingstorce the terms of the Protective Order. |
understand that the Protective Order has beerddsya court of competent jurisdiction and is
enforceable by the power of contempt.

5. To this end, | agree to sultrto the jurisdiction of th&Jnited States District Court
for the Western District of Missouri for the purpadeany proceedings that may be instituted to
enforce the terms of the Protective Orderary such proceedings, | agree not to make any
challenge based upon personal jurisdiction, subject matter jurisdiction, or venue.

| declare under penalty perjury that the foregoing isue and correct and represents my

understanding of my agreement to be botantthe terms of the Protective Order.

Executed on (date), at (city, state).

Signed
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