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UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

JEREMY S. RUSSELL, )
Petitioner, : )
VS. )) Case No. 12-1504-CV-W-HFS-P
MICHAEL BOWERSOX, ))
Respondent. : )

OPINION AND ORDER DENYING WRIT OF HABEAS CORPUS AND DENYING A
CERTIFICATE OF APPEALABILITY

Petitioner, a convicted state prisoner curreotyfined at the SolutCentral Correctional
Center in Licking, Mssouri, has filed prgea petition for writ of habeasorpus pursuant to 28
U.S.C. § 2254. Petitioner challenges his 2008 afiovis and sentences for two counts of first-
degree statutory rape and six cauat first-degree statutory sodgnwhich were entered in the
Circuit Court of Buchanan County, MissourPetitioner's conviction wa affirmed on direct
appeal (Respondent’s Exhibit EBnd the denial of his motion fgost-convictionrelief filed
pursuant to Mo. Sup. Ct. R. 29.15 was upheldappeal thereof (Respondent’s Exhibit J).
Petitioner raises seven (7) grounds for rélieRespondent contends that Ground 1 is without
merit; that Grounds 3, 4, and 5 areqedurally defaulted; and th&rounds 2 and 6 are partially

procedurally defaulted and are without merit.

! Petitioner lists four groundsr relief in the body of hipetition. Doc. No. 1, pp. 5-10.
Petitioner then lists sen grounds for relief in an attadlent to his petion titled “Grounds
Raised,” some of which overlap with the groufigi®d in his petition andome which appear to
assert additional grounds for relief. Doc. Nppp. 16-19. In reply to respondent’s response,
petitioner clarifies that he Issting seven grounds for relief. Doc. No. 12. As a result,
petitioner’s grounds for relief wilbe numbered according to theounds clarified in petitioner’s

reply.
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FACTUAL BACKGROUND

In affirming petitioner’'s convictions andentences, the MissouGourt of Appeals,
Western District, set forth the following facts:

Russell and L.S. (mother) had a romantic relationship for eight years.
During this relationship, they had tereaughters whom they named K.R., H.R.,
and A.R. (the victims). In 2003, Russetidathe victims’ mother separated. The
trial court awarded mother custody andaasied Russell visitadn rights. During
Russell's visitation with the victims, Russell touched the victims inappropriately
and abused them sexually.

In 2007, the victims disclosed the abu® their mother’scousin, C.S.
C.S. notified mother and mother then sptdder children about the abuse. The
victims told her that Russell had touched them inappropriately. The victims’
mother took them to the hospital. The hospital notified the Department of Family
Services and the police. Detectifeenny Wilson of the St. Joseph Police
Department interviewed the victims tae Children’s Advocacy Center on April
13, 2007. Joyce Estes, the director @ tienter, also inteiewed the children
about the abuse.

The police arrested Russell, and the State charged him in its second
amended information with two counts caittory rape and sigounts of statutory
sodomy. Before trial, the State filedvetion to admit the victims’ out-of-court
statements at trial. Theurt held a hearing pursuaot section 491.075. At the
end of the hearing, the trial court cambbd that the victims’ statements were
reliable and ordered that the statements dbel admissible at trial, as long as the
victims testified.

At trial, during the State’s case inief) only two of the victims, K.R. and
H.R., testified. The State elicited testiny from their mother, Detective Wilson,
C.S., and Joyce Estes that K.R. and Hd¥d them that Russell abused them
sexually. The State also called itgpert, Linda Kerr, a pediatric nurse
practitioner, who tdffied that a recent statisticatudy reflected that there was no
physical evidence in approximately 968b sexual abuse convictions. At the
close of the evidencéhe jury found Rusdleguilty of all eight counts. The trial
court entered judgment against him . . . .

Respondent’s Exhibit E, pp. 2-3.

Before the state court findings may be sédegsa federal court must conclude that the

state court’s findings of fact lack evenrfaupport in the record. Marshall v. Lonbergés9 U.S.
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422, 432 (1983). Credibilitgleterminations are left for theast court to decide. Graham v.
Solem 728 F.2d 1533, 1540 (8th Cir. en banc), .céenied 469 U.S. 842 (1984). It is
petitioner’s burden testablish by clear and convincing eviderthat the state court findings are
erroneous. 28 U.S.C. § 2254 (e){1Because the state court’s finds of fact have fair support
in the record and because petitioner has failezktablish by clear and convincing evidence that
the state court findings are erroneous, the Ciefdrs to and adoptledse factual conclusions.
GROUND 1

In Ground 1, petitioner claims that theaalr court erred in admitting the hearsay
statements of the victims because the statements were not sufficiently reliable under Mo. Rev.
Stat. 8§ 491.075 due to the number of inconsistenicigheir statements and the repetitive and
leading nature of the questions during the vistimterviews. Doc. No. 1, pp. 5, 16; Doc. No.
12, pp. 1-2. The Missouri Court of Appeals, 84n District, denied Ground 1 as follows:

At trial, K.R.’s and H.R.’s motheand C.S. testified that K.R. and H.R.

told them that Russell had been touchihgir private areas. The State also

introduced recordings of Detective Wilson’s interviews with K.R. and H.R. in

which K.R. and H.R. recounted Russelists of abuse. Finally, the State called

Joyce Estes, the director of Childre®dvocacy Center, who testified that K.R.
and H.R. told her that Russell had abused them.

This testimony was, of course, heay. Hearsay is any “out-of-court
statement that is used to prove the taftthe matter asserted and that depends on
the veracity of the statementrfis value.” State v. Hartmar224 S.W.3d 642,
646 (Mo. App. S.D. 2007) (quoting State v. Suther]a®89 S.W.2d 373, 376
(Mo. banc 1997)). Courts generallychxde hearsay, because the person who
made the statement is not under oatk, dther party does not have a chance to
conduct cross-examination to test the veyacf the speaker’'s statement, and the
jury is not able to judge the speaker'sdibility and demeanor at the time he or
she made the statement.. 18Vhile hearsay is generally inadmissible, there are

?In a proceeding instituted by application for writ ofhabeas corpus by a person in custody
pursuant to a judgment of a Statmurt, a determination of a faetl issue made by a State court
shall be presumed to be correct. Theliappt shall have thburden of rebutting the
presumption of correctness by “clear andwincing evidence.” 28 U.S.C. § 2254(e)(1).
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certain exceptions that allow the trial court to admit hearsay statements when the
circumstances assure the trustworgism of the speaker’s statement. 1d

Section 491.075 is a legislativelyeated exception for hearsay, which
allows the trial court to admit a child’s out-of-court statement in child sexual
abuse cases when (1) the trial court fitidg the statement is reliable and (2) the
child testifies at the trial:

Under section 491.075, the court uses ditptaf the circumstances test to
determine whether or not the child’s outaafurt statement is sufficiently reliable
to admit at trial. _State v. Sprinkl&22 S.W.3d 652, 661 (& App. W.D. 2003).
Under this test, the courts considemarous non-exclusive factors including: (1)
spontaneity and consistenpatition; (2) the child’s meat state; (3) whether or
not the child had a motive to fabricate the statement; (4) the child’s knowledge of
the subject matter of the statement; #dthe lapse of time between when the
sex acts occurred and when the child reported them. W& review the trial
court’s decision to admit an out-of-court statement pursuant to section 491.075 for
an abuse of discretionN.J.K. v. Juvenile Officer139 S.W.3d 250, 255 (Mo.
App. W.D. 2004).

Russell first claims that the trial cddailed to conduct an adequate review
of the reliability of K.R.’s and H.R.’s statements because the trial court based its
conclusion that their statement werdialgle solely on the spontaneity and
repetition of the statements. Russell is eorthat, at the end of the hearing when
the trial court ruled that the witnessésstimony was admissible, the trial court
focused on the spontaneity of K.R.’s and H.R.’s remarks and did not make
specific findings orhe other facts.

The Court does find thoseastments were inherently
reliable in the time and place and content in which they were
uttered to the hearers, based upam fict that the first two were
given without prompting, basicallyAnd then the other questions
were open ended and not desigtwdlicit a specit response.

Russell, however, points to no law requirihg trial court to address each of the
factors under the totality ahe circumstances testAnd, in fact, as we noted
above, these factors amen-exclusive. Sprinkle 122 S.W.3d at 661. Thus, the
trial court was under no obligation to catexy or use each factor. _State v.
Brethold 149 S.W.3d 906, 910 (Mo. App. E.D. 20@Aplding that the trial court

is not required to identify which of thiactors in the non-exastive list that is
used). Rather, the trial court’s sole obligation was to make sure that K.R.’s and
H.R.’'s statements were sufficiently reliable. Sprinkie2 S.W.3d at 661. In

doing so, the trial court was free to use tton-exclusive factsrthat we outlined
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above or any other relevant factor. Thal court, however, was not required to
take evidence on each factor and was not required to find that all of the factors
favored admission of the evidence.

Russell also claims in this point that the trial court abused its discretion in
finding that K.R.’s and H.R.’s statemerttsthe witnesses were reliable. Russell
concedes that K.R.’s and H.R.'s statements to their mother and cousin were
spontaneous but maintains that K.R.’s &hR.’s statements tDetective Wilson
and Joyce Estes were not spontaneous, because Wilson and Estes questioned them
in the context of professional interview sessions, and the interview technique was
designed solely to question K.&nd H.R. about the abuse.

In making the argument, Russell ignores case precedent holding that a
victim’s statement is not unreliable merely because the disclosure occurred during
a professional interview._ Sprinkld22 S.W.3d at 662 . . . . In fact, to find
otherwise would mean that an intervieigestatement could not ever be admitted
since the point of the interview is to diss the abuse andtrgggered by existing
information indicating that abuse may haxecurred. Rather, the real inquiry is
whether or not the interviewer proredi cajoled, or coaxed the victim’'s
statement._State v. Gillaréi86 S.W.2d 194, 197 (Mo. App. S.D. 1999).

In that regard, a review of Detective Wilson’s interviews with K.R. and
H.R. establish [sic] that Wilson did notgonpt the children’s answers. Detective
Wilson simply asked them if they hadsecret. Although th question was so
open-ended that it allowed K.R. and HtR®respond in any manner, both children
explained immediately that Russell hasu¢hed their “privates.” Detective
Wilson continued questioning K.R. andRd. Wilson, however, was careful to
make sure that she never suggestedppeoariate answer. Bhictims were free
to answer the questions amy manner that they chose. Thus, we conclude that
Detective Wilson did not prompt or cajdfeR.’s and H.R.’s statements . . . .

This is true, even though, as $8ell points out, many of Detective
Wilson’s questions were “multiple choice” questions. For example, Detective
Wilson asked the children whether Russeliched them on their skin or on their
clothing. These types of questionscorred only after K.R. and H.R. had
disclosed the abuse. Furthermore, ¢hgges of questions do not suggest an
answer. Both children were free éxplain whether the touching occurred on
their skin or through their clothing.

Similarly, at the hearing, Joyce Estes testified that she asked K.R. and
H.R. if they understood why they werethé interviews, and both K.R. and H.R.
said it was because Russell had touchethtmappropriately. There is nothing in
the record to suggest that Estes cajoled or coaxed t@ements from K.R. and
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H.R. Thus, we conclude that K.R.’s and H.R.’s statements to Estes were also
spontaneous.

Russell also claims that K.R.’s and H.R.’s statements to the various
witnesses were inconsistent. For example, he alleges that K.R. and H.R.
contradicted themselves regarding whieeetouched them. Our prior cases have
noted that it is common for children’accounts of abuse to contain some
variations, contradictions, or lapsesmemory. _N.J.K. v. Juvenile Officel39
S.W.3d at 256-57. We have also held timabnsistencies ocontradictions in
statements by children regarding the &bds not deprive the statements of all
probative force._ldat 257. Of course, there is also a difference between a victim
making inconsistent statements and singagcribing different dails at different
times. _Id

In that regard, the record does revbakt K.R. and H.R. revealed different
details at different times. The record, however, establishes that K.R. and H.R.
were consistent in their statements that Russell abused them. The inconsistencies
identified are common with young victingescribing such embarrassing matters
and are insufficient to establish that K.Raisd H.R.’s statements were unreliable.

In conclusion, the record at the hegrestablishes that in the out-of-court
guestioning by their mother, Detectiveil§én, C.S., and Estes, K.R. and H.R.
consistently maintained that Russell touched them inappropriately. There is
nothing on the face of the record to suggest K.R. and H.R. falsified these
statements. Thus, on this record, thd triaurt did not err in admitting K.R.’s and
H.R.’s out-of-court hearsay statements. We deny Russell’s first point.

Respondent’s Exhibit E, pp-10 (footnotes omitted).
State trial courts are afforded wide digme with evidentiary rlings. “Questions
regarding admissibility of evidence are matters of state law, and they are reviewed in federal

habeas inquiries only to determine whetreer alleged error infringes upon a specific

constitutional protection or is gwejudicial as to be a denial due process.” Rousan v. Roper
436 F.3d 951, 958 (8th Cir. 2006) (citationdainternal quotations omitted), cedenied 549

U.S. 835 (2006); sealsoBell-Bey v. Roper499 F.3d 752, 759 (8th Cir. 2007), cei¢nied 128

S. Ct. 2426 (2008).



“The exclusion [or admissiomf [evidence] based on stateidentiary rules results in the
denial of due process only ifdle was an impropriety so egregs that it made the entire

proceeding fundamentally unfdi Skillicorn v. Luebbers475 F.3d 965, 972 (8th Cir. 2007)

(citation omitted), certdeniedsubnom. Skillicorn v. Roper552 U.S. 923 (2007). “To meet this

burden, a habeas petitioner must show thateatthe alleged impropriety the verdict probably

would have been different.”_ldquoting_Anderson v. Goekd4 F.3d 675, 679 (8th Cir. 1995)

(rehearing denied)).

Petitioner fails to meet this standard. The testimony provided by the state’s wit@gsses
the motion hearing reveals thaetkictims were consistent inasing that petibner had touched
their “private parts.”_Se&espondent’'s Exhibit A, pp. 150462, 64-67. Moreover, nothing in
the record reveals that the witnesses promftedvictims during the interviews to state that
petitioner had touched them inappropriately.r Ewample, Detective Wilson testified that she
asked open-ended questions and specificallyedtaway from asking misleading questions.
Respondent’s Exhibit A, p. 49. Consequently, #eord does not evince thidite alleged errors
were “so conspicuously bad thahey] fatally infected the i@l and rendered it fundamentally

unfair.” Troupe v. Grooser2 F.3d 75, 76 (8th Cir. 1995) (citing Anderson v. GodikeF.3d

675, 679 (8th Cir. 1995)).

The Missouri Court of Appeals, Western Distyifound that the triatourt did not err in
concluding that the victims’ statements werkalde because the statements were spontaneous
and not cajoled or coaxed, because, although there were inconssstanaiarious details

contained within their statements, inconsistem@re common for children who are victims of

% Because both victims and the witnesses testified at petitioner’s trial and were availanbss-examation, the
Confrontation Clause of the Sixth Amendment did not prohibit the admission of the chdilesig@ony._See
Mosley v. Hurley 2013 WL 1721607, *9 (E.D. Mo. Apr. 22, 2013).
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abuse, and because the victims were consistestaiimg that they were touched inappropriately
by petitioner. Respondent’s Exhibit E, pp. 3-10. Because the state court’s determinations were
not based upon “unreasonable determinatiowfisjthe facts in light of the evidence” or
misapplications of “clearly established Fedésaav,” 28 U.S.C. § 2254(d)(1) and (2), Ground 1
will be denied.
GROUND 2

In Ground 2, petitioner contés that Linda Kerr’s tésnony lacked a proper foundation
and “improperly bolstered thadk of any physical edence found at the A& examination.”
Doc. No. 1, p. 7. Doc. No. 1, pp. 7, 17; Doc. No. 12, pp. 3-7. Respondent contends that
petitioner procedurally deféted his claim that Kerr's testimony lacked a proper foundation
because he did not object at tridoc. No. 8, p. 4. The MissauCourt of Appeals declined to
review petitioner’s claim of lack groper foundation due foetitioner’s failure tabject at trial.
Respondent’s Exhibit E, pp. 10-12Zonsequently, petitioner predurally defaulted his claim
that Kerr's testimony lacked @roper foundation._Sloan v. Delb4 F.3d 1371, 1381 (8th Cir.
1995), cert denied 516 U.S. 1056 (1996). Becausetitiener does not argue cause and
prejudice for his procedural default and failsdemonstrate that failure to consider this claim
will result in a indamental miscarriage of justice, pefiker's claim that Kerr’s testimony lacked

a proper foundation will be denied. Coleman v. ThompS6a U.S. 722, 750 (1991).

As to petitioner’s allegation that it was improper Kerr to testify as to the percentage of
sexual abuse cases containing physical findirige Missouri Court of Appeals, Western
District, denied petitioner’s claim as follows:

In his next sub-point, Russell claims that the trial court erred in permitting

Kerr to testify that, in most sexual abuse cases, there is no physical evidence of
penetration. Russell argutsat this testimony invadetthe province of the jury.
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Specifically, Russell claims that Kerr'sstanony invaded the province of the jury
because the jury has the soésponsibility to make créallity determinations. As
we noted above, Russell objected to Kete€stimony but did not object to it on
the basis that her testimony invaded thevprce of the jury tanake credibility
determinations. We, thereforeyr@w his claim for plain error.

In child molestation cases, thewmge typically two types of expert
testimony: generalizeand particularized State v. Churchill98 S.W.3d 536, 539
(Mo. banc 2003). An expedives generalized testony when he describes the
general behaviors and chateristics commonly found in children who have been
abused._ld This type of evidnce is admissible. ldOn the other hand, an expert
gives patrticularized testimony when beses testimony regany the specific
victim’s credibility. 1d Well-established law proses that particularized
testimony by an expert is inadmissiblechuse it usurps the jury’s province to
determine the credibility of witnesses.. [@ihus, Russell must show that it is clear
and evident from the record that Kerr gave particularized testimony on the
victims’ credibility and thathis testimony resulted in a manifest injustice to him.

At trial, the State asked Kerr tocate her opinion on wdther or not there
would always be physical evidence if adult male penetrated a child’s vagina.
Kerr testified that the issue had beerutséd extensively” and that “they took
cases where a person was either foundygoiitactually admitted to penetration
of a child and in 96 percent of the cases . . . there were no physical findings.”

Kerr's testimony that studies have shown that there are no physical
findings in most sexual abuse conwicts is nothing more than generalized
testimony regarding the ahacteristics commonlyotind — or not found — in
children who have beerbased. Her testimony was admissible. See, $tgte v.
Link, 25 S.W.3d 136, 143 (Mo. banc 200) (peliofficer did not offer testimony
regarding the witness’s credibility whére explained general concept of false
sightings) . . . . Furthermore, Kerr'sstenony was not an explicit or implicit
statement that she believed the vidior that she found sexual abuse victims
generally credible._Se$tate v. Collins 163 S.W.3d 614, 620 (Mo. App. S.D.
2005). And, Russell points to no other place in the record where Kerr made any
statement vouching for the victims’ credibility. The talurt, therefore, did not
err in failingsua sponte to strike Kerr’s testimony.

In making his claim, Russell relies on State v. Fos2dd S.W.3d 800
(Mo. App. S.D. 2008), for the propositidghat Kerr improperly vouched for the
victims when she testified that thereaisack of physical evidence in most sexual
abuse cases. Russell misstates the precedent of. Foster




Our case is distinguishable. Russell is correct that both the expert in
Fosterand Kerr testified thahere are no physical findisgn approximately 95%
of sexual abuse cases, and yet, in most of those cases, the victims had been
abused. Russell, however, ignores #ey distinction between the expert's
testimony in_Fosterand Kerr's testimony in his case. In Fosttdre expert
testified that he knew thagyven though there were noysical findings in 95% of
the cases, the victims had been abused because he had interviewed them and
believed their stories. lat 802. In that regard, th&pert testified that he made
a credibility determination #t the victims were telig the truth. The expert in
Fosterthen used that testimony to establisht he was an expert in determining
whether or not the children were lying.hds, when the expert testified that he
believed the victim in_Fostethe jury was likely to give undue weight to his
testimony regarding the victim’s credibilityThe inadmissible testimony in Foster
was not the expert’s testimony that 95%sekual abuse cases have no physical
evidence even though the victims were &ousRather, the inadmissible part of
the expert’s testimony was the fact thataneved at that conclusion merely from
his own belief that the victims were ciielé and then used that conclusion as a
foundation to support his beliefahthe victim in the Fosterase was credible.

On the other hand, in this case, whierr did testify that there was no
physical evidence in approximately 9666 the cases, she did not base her
statement on her ability to determine thedtbility of the victims. Rather, Kerr’s
conclusion was based on ady that had tracked the caatons of defendants in
sexual abuse cases. Kerr also nevetifted that she was an expert in
determining a victim’s credibility, and she never testified that she believed these
specific victims. _Fostertherefore, is distinguishabfeom our case. Our review
of the record, therefore, shows thae ttnial court did not commit a clear and
evident error in failingsua sponte to exclude Kerr’s t&imony. Thus, Russell's
second sub-point relating to Kerr’s testimony is denied.

Respondent’s Exhibit E, pp. 12-16.
As stated in Ground 1, the admissibility ofdance under state law is reviewed in federal
habeas only insofar as to determine whether the alleged error was so egregious that it made the

entire proceeding fundamentally unfair. Roys&s6 F.3d at 958; Bell-Bey99 F.3d at 759;

Skillicorn, 475 F.3d at 972. Petitionerilf&ato meet this standardAs noted by the Missouri
Court of Appeals, Kerrr's sgimony was not improper becaus&vas based on a study tracking
convictions in sexual abuse cases and becau@ itot concern whether Kerr was an expert on
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the victim’s credibility or whéter she believed the specific vicimRespondent's Exhibit E, pp.
12-16. Because the state court’'s determinations were not based upon “unreasonable
determination[s] of the facts ilight of the evidence” or misappétions of “clearly established
Federal law,” 28 U.S.C. § 2254(d)(1) and (2), Ground 2 will be denied.

GROUNDS3, 4, AND 5

In Ground 3, petitioner argues that he vmmsjudiced when, durin@ recess at trial,
petitioner was escorted in front séveral jurors in the hallway while he was wearing restraints.
Doc. No. 1, p. 8; Doc. No. 12, pp. 7-10. In Grodhetitioner alleges that he was prejudiced
when a juror “disparged [sic] defense counsebhgrersonal matter” and when the court did not
issue a corrective instction. Doc. No. 1, pp. 10, 18; Doc. No. 12, pp. 9. In Ground 5, petitioner
contends that the trial courtred in sustaining the state’s ebfion to defense counsel’'s cross-
examination of the victims’ mother, which peatiter argues would havé®wn that the victims’
mother “had a motive to convince [the victims]ftdsely accuse [petitioner] of sexual abuse.”
Doc. No. 1, pp. 16-17; Doc. No. 12, pp. 10-11. Respoinctentends that pidoner procedurally
defaulted Grounds 3-5.

“A habeas petitioner is requiréd pursue all available avenues of relief in the state courts
before the federal courts will consider a claim.” S|dah F.3d at 1381. “If a petitioner fails to
exhaust state remedies and the court to whicthbeld have presentedshdlaim would now find
it procedurally barred, there @asprocedural default.”_Id

Petitioner procedurally defaulted Ground 3rimt asserting it on appeal from the denial

of his post-conviction motion, Ground 4 by not asserting it on direct appeal, and Ground 5 by not
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preserving it at trial. SeeSweet v. Delp125 F.3d 1144, 1149 (8th Cir. 1997)(recognizing that
failure to present claims in the Missouri coumtsany stage of dire@ppeal or post-conviction

proceedings is a procedural default), cdenied 523 U.S. 1010 (1998). A federal court may not

review procedurally defaulted claims “unlese fhrisoner can demonstrate cause for the default
and actual prejudice as a resultloé alleged violation of federkdw, or demonstrate that failure
to consider the claims will result in a fumdental miscarriage of justice.” Colemd&®1 U.S. at
750.

In reply, petitioner does not argue cause prejudice for the procedural default of his
claims. Doc. No. 12, pp. 7-11. @&uv if petitioner contends th#te ineffective assistance of
counsel caused him to procedurallgfault Grounds 3-5, petitioner fails to arghat counsel’s

actions amount to an independemstdutional violation._Evans v. LuebbeB¥1 F.3d 438, 445

(8th Cir. 2004) (citing_Edwards v. Carpent&?29 U.S. 446, 451-52 (2000) (“In order for

ineffective assistance of counsel to itself be cause to excuse a procedural default, the ineffective
assistance must rise to the level of an indepercadtitutional violation.”). Moreover, a claim
of ineffective assistance of post-conviction djgte counsel does not provide cause excusing

procedural default.__Arnold v. Dormir&75 F.3d 1082, 1087 (8th Cir. 2012). Consequently,

petitioner fails to establish cause and pragedor the proceduralefault of Grounds 3-5.
Petitioner also has failed to show thauadamental miscarriage gfstice will result if

his defaulted claims are not considered. 8édi v. Hatch 450 F.3d 334, 338 (8th Cir.)

(petitioner must present new evidence that affirnedidemonstrates that he is actually innocent

* The Missouri Court of Appesideclined to review Grounddgcause petitioner’s counsel
“never asked mother whether or not sHesed to permit the children to see him.”
Respondent’s Exhibit E, p. 7 (footnote omitted). aA®sult, the state court stated that it was
unable to “say that the trial court erreceixcluding testimony theial court never heard,
whether in the form of an objection to aspic question or an offer of proof.”_.Id
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of the crime for which he was convicted in arde fit within the fundamental miscarriage of
justice exception), certdenied 549 U.S. 1036 (2006).

For the foregoing reasons, Grounds 3-5 will be denied.

GROUND 6

In Ground 6, petitioner asserts a claim of pmgorial misconduct in that, during closing
argument, the prosecuting attorney “vaguely nedde[sic] to two instances of prior uncharged
crimes.” Doc. No. 1, p. 18. Respondent contehds petitioner proaturally defaulted Ground
6 by failing to present it on direeppeal. Doc. No. 8, p. 8. heply, petitionercontends that
Ground 6 is intended as a claim of ineffectissistance of counsel foriliag to object to the
prosecution’s statements during closing argumddoc. No. 12, pp. 11-14. Because petitioner
procedurally defaulted his prosecutorial miscondiaim in Ground 6 by failing to assert it on
direct appeal and because petigo states in his reply that @&md 6 is intended as the claim of
ineffective assistance of triglounsel that he asserted irs fpost-conviction proceeding, this
Court will address Ground 6 as a claim that offeative assistance of trial counsel for failing to
object to the prosecutionidosing argument.

The Missouri Court of Appeals, Westdbistrict, denied Ground 6 as follows:

“Ineffective assistance of counsel iiarely found in cases where trial

counsel had failed to ofgt.” Bradley v. State292 S.W.3d 561, 564 (Mo. App.

E.D. 2009) (citing_Williams v. State205 S.W.3d 300, 305 (Mo. App. W.D.

2006)). To establish ineffective assistarof counsel based on counsel’s failure

to object during closing argument. $dell “must show that his counsel's

objections would have been upth& made and that the ifare to object resulted

in a substantial deprivation of his rigto a fair trial.” Barnes v. State834

S.W.3d 717, 722 (Mo. App. E.D. 2011). Failing to make a non-meritorious

objection is not ineffective assistance.. &l 723. Additionally, the decision not

to object is presumptively a matter tfal strategy and will not support an
ineffective assistance of counseliolaunless Russell shows otherwise. Id

13



During closing argument the proseauteferred to his questioning of
K.R.:

When | was asking questions abthg white house and she started
talking about [A.R.]'s house arshid there were bunk beds in the
white house. So you saw that youfrs&omething that | may have
said triggered a different memonAnd | said, | want to talk about
the white house. Oh, okay. Bgdu saw that happen yourself here
in court. Something that | have said didn’t relay the information
that | want, but she thought shesaanswering the question that |
asked. Again, her disclosure.

During rebuttal closing argument, the prostor argued, “The truth is that
[Russell] did commit these heinous cemon his daughters. Three on [K.R.],
three different ones on [H.R.] and two pRR.]. Probably more than that, but
that's what's charged.” Russell centls that because of the prosecutor’s
improper statements, his questioning KkR. may have “triggered a different
memory” of abuse and, because it imglteat Russell had “probably committed”
more sexual offenses agairtgs daughters, it is likelyhat the jury convicted
Russell not for the offenses charged butuiopunished past cries. Defense trial
counsel did not object to either of thgeetions of the State’closing argument.

Russell failed to overcome the presuimp that the decision not to object
was reasonable trial strategyAt the evidentiary hearg, defense trial counsel
was asked whether, when the prosecutade these two arguments, he had any
trial strategy for failing to object to them or for failing to ask to approach the
bench and move for a mistridbefense trial counsel responded:

It bordered on uncharged crimes, but it didn’'t exactly get to that
point. It was just kind of skirting the uncharged crimes area. But |
didn’t think it was enough to raiske issue because she could have
been—what specifically she wasying when she was talking
outside this case, it s&ind of a gray thing.

The motion court found that the challengednotents did not rise to the level of
being objectionable and concluded that Rlisse& not meet his burden of proving
that defense trial counsel’s failu@ object was ineéctive assistance.

Vague or speculative referencesthe defendant’s involvement in other
crimes or other bad acts dot constitute evidence associating the defendant with
other crimes._Davidson v. Sta®08 S.W.3d 311, 318-1®10. App. E.D. 2010);

State v. Sheridgnl88 S.W.3d 55, 65 (Mo. App. E.2006). In this case, the
prosecutor did not argue that Russell committed other acts of sexual abuse on his
children. To the contrary, the prosecutor’s references in closing were vague and
lacked any specific reference to anyopruncharged crimes. Therefore, any
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objections that Russell argudsfense trial counsel shiduhave made would not
have been meritorious. Counsel cannot be deemed ineffective for failing to make
a non-meritorious objection. Davids@08 S.W.3d at 319.

Furthermore, Russell fails to demonstrate prejudice. We interpret the
prosecutor’s comments during closing argument in the context of the entire record
rather than in isolation._ State v. Pet§67 S.W.2d 127, 136 (Mo. App. E.D.
1998). In reviewing the challenged comrsem the context of three days of
evidence, an hour of closing argumedascording to the motion court), and a
600-page transcript, we do not belieitewas reasonablyprobable that the
challenged comments substantially deprivuassell of a fair trial, particularly
when comments were “isolated andelyr and [were] not emphasized by the
prosecutor.”_State v. Rousé®61 S.W.2d 831, 851 (Mo. banc 1998).

Respondent’s Exhibit J, pp. 8-11 (footnote omitted).

The Supreme Court has held that, in ordepttitioner successfully to assert a claim for
ineffective assistance of ttiacounsel, petitioner must demstrate that his attorney’s
performance “fell below an objective standawfl reasonableness” and that “the deficient

performance” actually prejudicddm. Strickland v. Washingto#66 U.S. 668, 687-88 (1984).

This Court, moreover, may not grant habedgfreinless the state appellate court’'s decision
“was contrary to, or an unremsable application ¢fthe standard articulated by the [United

States] Supreme Court in StricklahdOwens v. Dormire 198 F.3d 679, 681 (8th Cir. 1999),

cert.denied 530 U.S. 1265 (2000).

“A court considering a claim of ineffecvassistance must apply a ‘strong presumption’
that counsel’s representation was within the avidnge’ of reasonable professional assistance.”

Harrington v. Richter 131 S. Ct. 770, 787 (2011) (quoting Strickladb6 U.S. at 689).

Petitioner must show “that counsel made errorsesmus that counsel was not functioning as the
‘counsel’ guaranteed the defendanttbg Sixth Amendment.”_Strickland66 U.S. at 687.
The Missouri Court of Appeals found thpetitioner's counsel was not ineffective

because an objection to the prostor’'s statements would have been without merit and because
15



the statements did not prejudice petitioner duthéir brief and isolated nature. Respondent’s
Exhibit J, pp. 8-11. Becauseetstate court’s determinationgre not based upon “unreasonable
determination[s] of the facts ilight of the evidence” or misappétions of “clearly established
Federal law,” 28 U.S.C. § 2254(d)(1) and (2), Ground 6 will be denied.
GROUND 7

In Ground 7, petitioner asserts a claim offfieetive assistance ofiad counsel in that
counsel failed to object to Kerr’s testimony failing to identify the stdy upon which she relied
when she testified that there are no physical figsliin ninety-six percent of child sex abuse
cases. Doc. No. 1, p. 19. The Missouri CourAppeals, Western District, denied Ground 7 as
follows:

... . When asked whether, based omrikeexperience and training, there would
always be physical findings if a maleni penetrated a child’s vaginal area, she
responded, “No, not always,” and proceettedxplain, “That'seven been studied
extensively where they did—they toaases where a person was either found
guilty or actually admitted to penetration of a child and in 96 percent of the
cases—.”

Defense counsel interrupted with aneation that “[t]his is not relevant.
There’s no foundation to suppdhese studies and thessts are not—any expert
testimony is not available, made availatiethe defense as papers or studies or
anything that this would be able—.”

The trial court overruldk counsel’s objections on the grounds that the
defense also endorsed Kerr as a witneéBse prosecutor did not inquire further
into the study mentioned by Kerr; insteahe asked Kerr about the speed with
which the vaginal or anal area heals. During cross-examination, when the defense
asked Kerr about whether a fingernail @behuse scraping autting or cause
tunneling of the vaginal area, leavingasdissue, Kerr responded: “They've
actually done a lot of studies about digpahetration and found that it causes no
damage whatsoever.”

At the evidentiary hearing on Bsell's Rule 29.15 amended motion,
Russell’s trial counsel (“defense trial courisétstified that he interviewed Nurse
Kerr prior to trial, reviewed her repoof the SAFE examinations that she had
conducted, and was aware from her replwat she found no physical or forensic
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findings of sexual abuse in the girls. fBrese trial counsel testified that, during
his investigation, heead two articles on the prence or absence of physical
findings in child sex abuseases. He recalled that he objected to Nurse Kerr's
testimony that in ninety-six percent dfild sex abuse cases there are no physical
findings of abuse. He belied that by giving the jurg statistic, Nurse Kerr was
trying to negate her findings of no phgai signs of abuse in the girls. He
explained that his focus at trial wasstoow that Nurse Kerr did not do the SAFE
examinations correctly. When asked whether he had any trial strategy for failing
to object to Nurse Kerr’s statisticalstenony as improper bolstering and lacking
proper foundation or for not following up to find out where she got the statistic,
defense counsel replied, “sometimes you tlevant to highlightit . . . if you
come up and ask a question about it, its going to reinforcd in their mind. If

you just let it go, some of ¢hpeople on the jury may newen have heard it.”
Defense trial counsel was then askecketlkr it would havébeen important to

find out if Nurse Kerr was basing thagsstic from a studythat was generally
accepted in the medical community, and he responded, “No, because | wouldn’t
want to highlight it.”

Nurse Kerr testified at the evidentiary hearing that she had been testifying
as an expert witness at Russell’s trial wisbe stated that in ninety-six percent of
the cases of child sexual abuse wheregttrpetrator was found guilty, there were
no physical findings of sexual abuse. $éstified that the statistic was from a
study by Hager titledChildren Referred for Possible Sexual Abuse, Medical
Findings in 2,384 Children published in 2003 in the magazine CHILD ABUSE
AND NEGLECT. Nurse Kerr consideretthe study to be “very quantifying”
because of the number of children included in the study. When asked why she did
not identify the study she relied on at trial, she responded: “Wasn’'t asked to.
They asked me what the statistiesre and | said what they were.”

Russell's argument that defense tdalinsel was ineffective for failing to
object to Nurse Kerr’s dtigtical opinion testimony acking foundation ignores
the fact that defense trial counsel actuaikgrrupted that very testimony with an
objection that “[t]his is not relevant. There’s no foundation to support these
studies and these tests are not—any expEstimony is not available, made
available to the defense as papers adiss . . . .” We cannot conclude that
defense trial counsel’s failure to objeagain to the same testimony constituted
ineffective assistance afounsel. “In arguing inedctiveness [Russell] must
overcome a strong presumption that counsel's performance was sound trial
strategy.” _Dawson v. Statd15 S.W.3d 726, 734 (Mo.pp. W.D. 2010) (internal
guotation omitted) . . . . In this cadRussell cannot overcome the presumption
that defense trial counsel’s failure tbject (again) was anything other than
reasonable trial strategy. Defense trialimsel testified at the evidentiary hearing
that he decided not to object furthexchuse he did not want to highlight Nurse
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Kerr's testimony to the jury. Russell hisled to demonstratthat defense trial
counsel’s performance was deficient.

Russell has also failed to demonstrnatejudice. He has not alleged that

an additional objection to Nurse Kert&sstimony regardinghe foundation for her

statistical opinion testimony would haveeen sustained. Given her ready

response to the request to identifye tetudy she relied on at the evidentiary
hearing, it is highly ulikely that a reaserted objection to her testimony on
foundational grounds would have been susthiri@rial counsels not ineffective

for failing to make a meamgless objection.”_ld
Respondent’s Exhibit J, pp. 5-9.

In order for petitioner successfully to assartlaim for ineffective assistance of trial
counsel, petitioner must demonstrate tHat attorney’'s perfonance was objectively
unreasonable and actually prejudiced petitioner. Strickd&@tdU.S. at 687-88. The Missouri
Court of Appeals found that pgtiner's counsel was not ineffiace because trial counsel had a
reasonable trial strategy in not highlighting the statistic in Kerr's testimony and because the
objection likely would have been without merit doeKerr’s ability at the evidentiary hearing to
identify the study she relied on. Respondentikit P, pp. 13-14. Because the state court’s
determination was not based upon an “unreasorgdikrmination of theakcts in light of the
evidence” or a misapplication 6flearly established Federiw,” 28 U.S.C. § 2254(d)(1) and
(2), Ground 7 will be denied.

Under 28 U.S.C. 8§ 2253(c), the Court may isswertificate of appeability only “where

a petitioner has made a substdngiaowing of the denial of aoastitutional right.” To satisfy

this standard, a petitioner musiosv that a “reasonable jurist” walfind the district court ruling

on the constitutional claim(s) “debatable or wrong.” Tennard v. Dré&ke U.S. 274, 276
(2004). Because petitioner has nwt this standard, a certificate agfpealability will be denied.

See 28 U.S.C. § 2254, Rule 11(a).
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Accordingly, it iSORDERED that:
(1) the petition for writ of habeas corpus is denied;
(2) the issuance of a certificate of appealability is denied; and

(3) this case is disissed with prejudice.

/s/ Howard F. Sachs

HOWARD F. SACHS

WUNITED STATESDISTRICT JUDGE
Kansas City, Missouri,

Dated:_May 6, 2013
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