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UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

JOHNATHAN D. MCCUNE, )
Petitioner, ))

VS. )) Case No. 13-0452-CV-W-NKL-P
LARRY DENNEY, z)

Respondent.

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS AND
DENYING THE ISSUANCE OF A CERTIFICATE OF APPEALABILITY

Petitioner filed this federal petition for wof habeas corpus pursuant to 28 U.8.€254
to challenge his 2008 conviction and sentengestatutory rape and child abuse, which was
entered in the Circuit Court dbhnson County, Missouri. Petitier raises four (4) grounds for
relief: (1) petitioner redeed ineffective assistance of couhbecause counselilad to advise
petitioner of the effect his guilty plea wouldveaon a subsequent ca¢2) petitioner received
ineffective assistance of counsethase counsel failed to move tsmiss a charge of child abuse;
(3) the plea court did not have a sufficient fathasis to accept petitioner’s guilty plea for child
abuse; and (4) petitioner received ineffectiassistance of counsel because plea counsel
“incorrectly advised him that his chance of atialiat trial was slim.” Doc. No. 1. Respondent
contends that Grounds 1 and 2 are without nmtéiat, Ground 3 is not cograble, and that Ground
4 is procedurally barred.

FACTUAL BACKGROUND

In affirming the judgment of conviction andrgence of the stateircuit court denying

petitionefs Rule 24.035 motion for post-conviction réliehe Missouri Court of Appeals,
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Western District, set forth the following facts:

[Petitioner] was indicted for first-degree statutory rape and the class C
felony of abuse of a child (alleging tHaetitioner] burned Stepdaughter’s legs and
back with a cigarette) for actaurring between May 1, 2005, and August 31,
2005, in Johnson County, Missouri. [Petiter] executed a wrdh Petitioner to
Enter Plea of Guilty wherein he state that he

had sexual intercourse with A.fD.O.B. 12/05/1995) between May
12005 & August 31, 2005, in Johnson CoynMissouri, who was
then less than 12 years old. | also knowingly inflicted cruel and
inhuman punishment upon A.R. (d012/5/1995), a child less than
17 years old, by burning her legsd back with a cigarette.

The court questioned [petitionerpa@ut the assistance of counsel, and
[petitioner] indicated that plea counsel had done everything [petitioner] asked of
him, that there was nothing counsel faiteddo, and that [petitioner] was satisfied
with counsel's services. [Petitioner] Veed that counsel dcussed the State’s
evidence with him, as well as his potahtilefenses to the charges. [Petitioner]
indicated that, aftegoing over all of that informteon with counsel, he chose to
enter a guilty plea of his own free will. dftioner] denied that counsel made any
threats or promises tonduce his pleas, and [petitier] again affirmed his
satisfaction with counsel’s services.

Thereatfter, [petitioner] filed a prse Rule 24.035 motion. The court
appointed counsel, and appointed calinled an amended motion, alleging
(among other claims) that counsel waeffective for “in@rrectly advising
Movant concerning the [Hgct that plea to charges Johnson County, Missouri,
would have on pending and potential prosenis in other jurisdictions, including
the pending prosecution in Johnson County, Kansas, and the potential for Movant
to enter into a plea bargain in those ofjaeisdiction.” The amended motion also
alleged that plea counsel was ineffectiveddvising [petitioner] to plead guilty to
the child abuse charge because “there was no allegation that Movant committed
the alleged acts in Johnson County, Misg.]” The amended motion further
alleged that there was an insufficieactual basis for McCune’s guilty plea to
child abuse because “the alleged victimade no claim that [petitioner] committed
the acts alleged idohnson County, Missouri.

The motion court held an evideary hearing, whesin it received
testimony from plea counsel,dptioner], and [petitioner]’s public defender from
Kansas. Plea counsel testified tha¢ advised [petitioner] “early on that
petitioner had four cases pendingl[,]” atitht “[the odds of him winning four
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trails were slim[.]” He also advised [oner] that if he were convicted at trial,

he would probably get a sentence of twerggrg. Counsel testified that “per that
advice, [petitioner] decided to pursuepkea.” Plea counsel suggested that the
best course of action would be to “tty work a plea to the lowest amount of
years[, a]nd hopefully, then, the othgurisdictions would do something
comparable to the plea that we get herdohnson County.” Counsel suggested

to [petitioner] that in his other cases, “most likely he would get something
comparable but there is a risk.” Counsestified, “[t]hat iswhy [petitioner]
pled.” Counsel's advice was based upbis past experiee that “other
jurisdictions had been willing to do something comparable rather than use
resources for someone that is alreadyisg a 13 year sentence.” Counsel did
not believe that any of [petitioner]’s other casesuld go to trial. As far as the
Kansas case, counsel “did not believe they were going to give him the max and
make it consecutive.” Counsel “told fa@ner] it was a possibility but that [he]
didn't belie[ve] they wou do that to him.” When asked if he adviced
[petitioner] that similar plea agreements were not only possible, but were, in fact, a
likely outcome, counsel responded, “l gmasized that there was a chance.”

[Petitioner] testified that he anplea counsel did not discuss how his
Johnson County, Missouri, pleas would affeid potential sentences in the other
cases. [Petitioner] indicad that he and counsel

had discussions about them runningahcurrent or whatnot, if they
could. There was a possibility besa it's the same girl and the
stories all came out at the same time. There was a possibility that |
would get close to the same amouwitime as | was plea[d]ing to
here as in other counties.

[Petitioner] stated that couelstold him “that [he] really didn’t have a chance and
[he] would do less time if [he] just pled to all the charges|.]” [Petitioner] testified
that, had he not been aduisby counsel of the possibilityf a plea agreement in
Kansas similar to the agreement he receivethis case, he would not have pled

guilty.

[Petitioner]’'s Kansas public defender testified that because of Kansas’s
version of “Jessica’s Law,” [petdner]'s offenses carried a minimum
twenty-five-year sentence for a first-tinofender. But with a prior offense, the
mandatory minimum rose to forty yearsShe further testified that a prosecutor
lacks the discretion to agree to a seaéehelow the statutory minimum, but the
minimum could be avoided as part oplaa agreement if the charge were dropped
and re-filed as a different charge outsitie coverage of Kansas’s version of
“Jessica’s Law.”

The motion court issued findings @fct and conclusions of law, overruling
[petitioner]’s motion. The motion coufbund that, even if counsel provided
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[petitioner] with misadvice regarding the possible outcome of his Kansas case,
[petitioner] did not rely on that misadvide deciding to plead guilty; rather,
[petitioner] pled guilty to avoid a life sentence (the maximum possible) for the
Johnson County, Missouri, charges. The motion court also determined that
counsel was not ineffective for advising [iiener] to plead guiy to child abuse
because there was a sufficient factual o&si the plea. [Petitioner] appeals.

Responderd Exhibit F, pp. 4-9.
Before the state court findings may be setesadfederal court must conclude that the

state court’s findings of facatk even fair support in the record. Marshall v. Lonberger, 459 U.S.

422, 432 (1983). Credibility deternaitions are left for the staturt to decide. Graham v.
Solem, 728 F.2d 1533, 1540 (8th Cir. en bamekt. denied, 469 U.S. 842 (1984). It is
petitionets burden to establish by cleand convincing evidence thttte state court findings are
erroneous. 28 U.S.G§ 2254 (e)(1) Because the state courfimdings of fact have fair
support in the record and because petitioner fasled to establish by clear and convincing
evidence that the state court findings are ewasgthe Court defers nd adopts those factual
conclusions.
GROUND 1

In Ground 1, the petitioner claims that heawed ineffective assistance of counsel
because counsel failed to advise petitionerthed effect his guilty plea would have on a
subsequent Kansas case. Raiir claims that, although counsdttpetitioner tlat the present
case could be used against him in his Kansas cases, counsel did not inform petitioner of any

mandatory sentence requirements in Kansaswbatd be affected by a conviction in Johnson

YIn a proceeding instituted by an application for wrihabeas corpus by a person in
custody pursuant to a judgment of a State couletermination of a factual issue made by a State
court shall be presumed to be correct. The applicant shall have the burden of rebutting the
presumption of correctness tilear and convinng evidence.28 U.S.C§ 2254(e)(1).



County, Missouri. Doc. No. 1, p. 4.

Following petitioner’s guilty plea in Johns&@ounty, Missouri, petitioner was convicted
in Johnson County, Kansas, of two counts of i@ child under fourteen. Resp. Ex. A, pp. 36,
40. In Kansas, petitioner’s offenses require aimum of twenty-five years’ imprisonment for a
first-time offender, but, with grior “personal felony,” the mantay minimum rises to forty
years. Resp. Ex. F, p. 8. Because petitionett\iadrior “personal felonies” as a result of his
guilty pleas in the present case, Kansas law reduiie Kansas Court to sentence petitioner to a
mandatory minimum of forty years’ imprisonmentResp. Ex. A, pp. 40-41. Petitioner claims
that, if he had known a felony conviction Missouri would increase the mandatory minimum
term he faced in Kansas, he would not have pled guilty. Doc. No. 1, p. 6.

In order for petitioner to successfully assarclaim for ineffective assistance of trial
counsel, petitioner must demonstrate that his atttsnegrformancefell below an objective
standard of reasonablentsand that“the deficient performanéeactually prejudiced him.

Strickland v. Washington, 466 §. 668, 687-88 (1984). This Court, moreover, may not grant

habeas relief unless the state appellate court’'s decisiaa contrary to, or an unreasonable
application of, the standard articulated by fhmited States] Supreme Court in_Strickland.

Owens v. Dormire, 198 F.3d 679, 681 (8th Cir. 1999), cert. denied, 530 U.S. 1265 (2000).

“A court considering a claim of ineffeeee assistance of counsel must applistaong
presumptiohthat counsés representation was within theide rangéof reasonable professional

assistancé. Harrington v. Richter, 13%. Ct. 770, 787 (2011) (quogrtrickland, 466 U.S. at

689). Petitioner must shovthat counsel made errors s®rious that counsel was not
functioning as thécounselguaranteed the defendant by the Sixth Amendrhei8trickland, 466

U.S. at 687.



At an evidentiary hearing on his state post-cotm@n motion, counsel s#ified that he was
aware petitioner had other charges pending in Kaasdsn another county in Missouri that were
related to the present convarts. Resp. Ex. A, pp. 8-9.Counsel reviewed the Kansas
sentencing guidelines and discussed them withiqueer, but did not inform petitioner of any
mandatory sentence requirement in Kansas.spREx. A., pp. 11, 13. Counsel also discussed
with petitioner how the guilty pleas in Johns@Gounty, Missouri, might impact his ability to
defend the charges he was facing in pjhasdictions. Resp. Ex. A., pp. 13-14.

The Missouri courts found that counseperformance was not deficient and, thus,
petitioner did not receive ineffective assistanof counsel. Resp. Ex. F, pp. 10-12. The
Missouri Court of Appeals reasah¢hat counsel's failure tadvice petitioner “can be found
deficient only if the elevated mandatory minimusentence in Kansas is considered a direct
consequence of [petitioner’s] pleas in MissouriResp. Ex. F, p. 10. The court found that the
imposition of the mandatory minimum sentencquiseement for petitioner's Kansas sentences
was a collateral consequence of petitioner’s guilga and that counsel had no duty to advise
petitioner of the mandatory minimum sentenigedgaced in Kansas. Resp. Ex. F, pp. 10-12.

“The validity of a plea of guiit depends on whether it was made
voluntarily and intelligently, which meanisiter alia, that the defendant must enter

the plea with knowledge of direct cogsences of the plea.”_ _Reynolds v. State,

994 S.W.2d 944, 946 (Mo. Ban®99) (internal citation omitted). In contract, a

defendant need not be advised regardivecollateral consequences of a plea in
order to be voluntary. __Id.

Direct consequences are setrth in Mo. R. Crim. P.
24.02(b) and include the nature of the charges, the maximum
possible and mandatory minimum penalties, the right to be
represented by an attorney, thghti not to plead guilty, and the
defendant’s waiver of allial rights if he pleads guilty.

State v. Rasheed, 340 S.W.3d 28184 (Mo. App. E.D. 2011). Direct
consequences are also “ones thatfifdtely, immediately, and largely
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automatically’ follow the entry of a plea of guilty.” 1d. (quoting Johnson v.
State, 318 S.W.3d 313, 3XKo. App. E.D. 2010)). Collateral consequences,
however, “are those that do not follow auttically from the guilty plea.” _Id.

In Rasheed, the defendant argued thist federal defense counsel was
“ineffective for failing to inform him thatis plea could be used against him in
state court.” _ld. at 283. Relyingn the Eighth Circuit's holding in_United
States v. Williams, 104 F.3d 213, 316-1% @ir. 1997), which determined that the
direct consequences about which a defahdaust be informed are only those he
may face within the particular judicial sgst of his plea, the Eastern District of
this court held that “the subsequent use of a quilty plea is a collateral
consequence.” _Rasheed, 340 S.W.3d at 284. The court ultimately held that
“[b]Jecause the possibility that one’s guilty plea may be used in a subsequent
prosecution in a different jurisdictiors a collateral consequence, Rasheed’s
federal counsel did not have a duty to inform him that his plea could be used in
state court.” _Id. at 285.

Here, the fact that [petitioner]’s guilpleas in Missouri aald be used later

in Kansas to enhance the penalties he facédonvicted — for his charged crimes

there was a collateral consequencehusd; counsel had no duty to provide him

this information.
Resp. Ex. F, pp. 10-11. The Missouri courts &smd that, even if counsel provided petitioner
with misadvise about the possible outcome of Klamsas case, petitionelid not rely on that
misadvise in deciding to plead iljy; rather, petitionempled guilty to avoida life sentence, the
maximum possible sentence for the Johnson Coluissouri, charges. Resp. Ex. F, pp. 8, 11,
12-13. The Rule 24.035 motion court weighed theditiility of both guilty plea counsel and
petitioner and found that it wa%hard pressed to find that [pebner] relief on any such
misrepresentations in entering his plea.” Respondent’s Ex. A, p. 12.

In petitioner’s post-conviction proceedings, dwight to apply the United States Supreme

Court’s decision in Padilla v. Kentucky, 130 S.C473, 1483 (2010), in urging the court to find

that an attorney must inform a defendant ofghtential that a guilty plea in one state may affect
a subsequent mandatory minimum sentence inhandaitate. In_Padilla, the court held that
counsel was deficient for failing to advise his wti¢hat his plea of guilty made him subject to
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automatic deportation, but the Court did not applydinect-collateral distinton to the claim that

plea counsel was ineffective, Id. at 1482. titamer’'s increased mandatory minimum in a
separate proceeding is distinguishable from the consequence of automatic deportation. At the
time petitioner entered his guilty pleas in Missopatitioner had yet to bieied and convicted of

the Kansas offenses, much less sentencethéon. Petitioner's mandatory minimum sentence

in Kansas was not the “automatic” result of his comercin Missouri.

The decision of the Missouri Court of Appe@sreasonable and therefore is entitled to
deference under 8 2254(d). Counsel’s performance was not deficient because he failed to advise
petitioner of the mandatory minimum statutoreme in Kansas. Although an attorney has the
duty to inform a defendant of the direct consempas of his guilty pleas, the use of a plea in a

subsequent proceeding is not a direct cqneece. _United State v. Williams, 104 F.3d 213, 216

(8" Cir. 1997). Because the state coudsterminations did not reléin “a decision that was
contrary to, or involved an unreasonable appbeatof, clearly establlsed Federal law, as
determined by the Supreme Coaoftthe United States” or in “decision that was based on an
unreasonable determination of tfects in light of the evidence presented in the State court
proceeding,” see 28 U.S.C. 82254(d)(1) and k&), Rev. State § 558.021(1)(3), Ground 1 will
be denied.
GROUND 2

In Ground 2, petitioner claims he was deniédctive assistance of counsel because plea
counsel failed to move to dismiss the child abakarge. Doc. No. 1, p. 7. Petitioner claims
that there was no allegationathpetitioner committed the offense in Johnson County, Missouri,
and that he was prejudiced because the childeabmisviction resulted in an increased mandatory
minimum sentence for petitioner’s later Kansas convictions. Doc. No. 1, p. 8.
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The indictment that charged petitioner with abuse of aldtated that between May 1,
2005, and August 31, 2005, in JobngCounty, Missouri, petitiond&mnowingly inflicted cruel and
inhumane punishment on the victiechild less than seventeesays old, by burning her legs and
back with a cigarette. Resp. Ex. B, p. Petitioner acknowledged that he committed this
offense in his written plea and orally at his phesring. Resp. Ex. B, pp. 4, 29. Petitioner now
claims that various discovery documents involving statements from both him and the victim
indicate that the victim was burned by petitionduile they were in Benton County, Missouri, and
in Johnson County, Kansas, but that there wasneation in those documents that petitioner
burned the victim during the charged period while in Johnson County, Missouri. Doc. No. 1, pp.
8-9; Resp. Ex. F, p. 15. Petitioner claims thatause these documents do not firmly establish
that petitioner burned ¢hvictim while in Johnson County, Mmsri, counsel was ineffective for
failing to move to dismiss the abuskchild charge. Doc. No. 1, pp. 7-8.

As previously stated, petitioner studemonstrate that his attorfeyerformancefell

below an objective standard of reasonablenessl that“the deficient performanteactually

prejudiced him. _Strickland. Washington, 466 U.S. at 687-88The Missouri Court of Appeals
reasoned that counsel’s perforrnarwas not ineffective as follows:

Notably absent from the evidentiahgaring testimony was any evidence from
[petitioner] that he did not, in fact, burn the victim as outlined in the indictment.
It is reasonable to assume that [petitipriiscussed the charge with counsel and
advised counsel in a manner consistent Wishtestimony at the plea hearing — that
he was guilty of the charged crime. We will not hold counsel ineffective for
advising his client to plead guilty to a crime he believed his client committed when
counsel had no reason to leek that the State lackedidence to provéis client’s

guilt.

Resp. Ex. F, p. 17.

The conclusion of the Missouri Court ofppeals that counsel's performance was not



deficient under_Strickland, has support in tleeord. At the plea, petitioner admitted that
between May 1 and August 31, 2005, in Johnsoun®/, Missouri, he knoingly inflicted cruel

and unusual punishment on the victim, who wastless seventeen yearsipby burning her legs

and back with a cigarette. Resp. Ex. B, P. 2In his petition to enter the plea of guilty,
petitioner wrote that there was atiaal basis for the plea and agreed to the same factual basis.
Resp. Ex. B, p. 4. Petitioner claims counsel was ineffective in light of the victim’s testimony at
petitioner’s later Kansas trial; however, petitiofals to show how the victim’s later testimony

at the Kansas trial regarding separate eveetslers counsel's earlier advice regarding the
Missouri offenses deficient.

Because the Missouri court’s decision did nsutein “a decision that was contrary to, or
involved an unreasonabbgpplication of, clearlyestablished Federal law, as determined by the
Supreme Court of the United States” or in dacision that was Isad on an unreasonable
determination of the fastin light of the evidence presentadhe State cougproceeding,” see 28
U.S.C. 82254(d)(1) and (2); Mo. Revas§ 558.021(1)(3), Ground 2 will be denied.

GROUND 3

In Ground 3, petitioner claims there was asuificient factual basifor his guilty plea for
abuse of a child. Doc. No. 1, p. 10. Petitioner claims there was insufficient evidence because
various discovery documents and the victim’s testiynat a later Kansas trial for separate offenses
do not affirmatively prove that petitioner burnéte victim with cigarettes while in Johnson
County, Missouri. Doc. No. 1, pp. 10-11.

Missouri law provides that a cdunust determine that thereadactual basis for conviction
prior to accepting a guilty plea. See Mo. Sup. Rt24.02(e). It is a well-established rule of
federal criminal procedure thaktte must be a factual basis suffiti to support a guilty plea. See
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Fed. R. Crim. P. 11(b)(3). However, this requirement derives only from the Federal Rules of

Criminal Procedure, and not from the Constitution. See Cranford v. Lockhart, 975 F.2d 1347 (8th

Cir. 1992) (a state coustfailure to comply with state rukequiring factual basis for guilty plea
does not deprive defendant of dpeocess, and thus does notriaat habeas relief). Federal
circuit courts addressing similar claims haviused to impose a due process duty to establish a

factual basis for a guilty plea temed in a state court.__SBerget v. Gibson, 188 F.3d 518, slip

op. at *6 (10th Cir. Aug. 5, 1999) (listing cadesm Second, Third, Sixth, Seventh, and Ninth
Circuits), cert._denied, 529 5. 1042 (2000)). Only when defendant claims his factual
innocence while pleading guilty have state colmen constitutionally required to establish a

factual basis for a plea as required_in Ho@arolina v. Alford, 400 U.S. 24, 37-39 (1970).

Thus, federal habeas corpus ref@fa claim of insufficient factudasis to support a conviction is
not cognizable so long asgailty plea was entered knowingly dwoluntarily. See Wabasha v.
Solem, 694 F.2d 155, 157"(&ir. 1982).

Furthermore, the state adequately set owtctuél basis for the charge against petitioner
when petitioner acknowledged at the guilty plea hearing that he committed the charged act, within
the charged time period, in tleharged county. Petitioner'sga was not accompanied by any
claim of innocence as allowed under Alford, 400 1. Resp. Ex. B, pp. 4, 29. In addition,
petitioner has not alleged that his guilty pleswaknowing or involuntary.Because petitioner’'s
claim of insufficient evidence to support a guitiga does not raise a Constitutional issue, habeas
relief on Ground 3 must be denied.

GROUND 4

In Ground 4, petitioner claims he was deneffictive assistance of counsel because his

plea counsel “incorrectly advised him that his deanf acquittal at trial was slim” and failed to
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advise him on potential affirnige defenses. Doc. No. 1, p. 12. Petitioner argues that, because
he has genital warts, evidence that the victirasdoot have genital warts was exculpatory. Doc.
No. 1, p. 13. Petitioner claims that, if counsel hmagstigated the victim’s medical records and
discovered that she did not have genital wartstigmeer would not have pled guilty. Doc. No. 1,

pp. 13-14.

To preserve issues for fedelabeas review, a state prisonersirfairly pregnt his or her
claims to state courts during direct appeal goast-conviction proceeqgys. Sweet v. Delo, 125
F.3d 1144, 1149 {8Cir. 1997). Failure to raise a claim on direct appeal or in a post-conviction
appeal is an abandonment of a claim. ald1150 (citing Reese v. Delo, 94 F.3d 1177, 1181 (8
Cir. 1996)). Petitioner did not ise this claim of ineffective assistance of counsel in his
post-conviction proceedings. Tleéore, petitioner procedurallyefaulted this claim.

A petitioner may overcome the procedural liare can demonstrata legally sufficient
cause for the default and actual pdBge resulting from it or thatitare to review the claim would
result in a fundamental miscarriage of justicBoleman, 501 U.S. at 750. In order to satisfy the
“cause” requirement, petitioner must show that“external” impediment prevented him from
presenting his claim to the state couraiprocedurally proper manner. Id. at 753.

Petitioner asserts that ineffective assistaot@ost-conviction counsel caused his state

procedural default. Doc. No. 1, p. 14. Iniilaez v. Ryan, the coutteld that “Inadequate

assistance of counsel at initial-review collatgnadceedings may establish cause for a prisoner’s
procedural default of a claiof ineffective assistance atar” 132 S.Ct. 1309, 1315 (2012). To
meet this narrow exception for establishimguse, petitioner must demonstrate that the
post-conviction counsel also was ineffeetiynder the standards of Strickland. Id.

To show that post-convictionounsel was ineffective und&trickland, petitioner must
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demonstrate that post-conviction counsel wagectively unreasonable for failing to raise the
claims of ineffective assistancetofl counsel and that petitioner gvprejudiced as a result of this
deficient performance. 466 U.S. at 687. Genertdlghow prejudice for iffective assistance, a
petitioner must show that thereaiseasonable probability that, but for counsel’s errors, the result of
the proceeding would have been diffiet. Strickland, 466 U.S. at 694.

Petitioner claims that counsel failed to advms@ of “affirmative defenses” attacking the
victim’s character and veracity, that there wereoawoborating witnesses, and that the victim had
not contracted the venereal warts that tppeter had. Doc. No. 1, p. 12. Assuming that
post-conviction counsel was obje@ly unreasonable in failing tossert a claim of ineffective
assistance of plea counsel for fegliio raise these “affirmative defges,” petitioner still must show
that he was prejudiced as a rési his deficient performance.

“To overcome the default, a prisoner must also demonstrate that the underlying
ineffective-assistance-of-trial-counsgéim is a substantial one, which is to say that the prisoner
must demonstrate that the claim has somatrndfartinez, 132 S. Ct. at 1318. The defenses
petitioner claims counsel was ineffective for faglito inform him about, even if true, would not
show that the prosecutor had walid case and would not creaejustification for petitioner’s
crimes. Moreover, to establish ineffective assistasf plea counsel for failure to advise petitioner
of potential affirmative defensgpetitioner must show that tladfirmative defenses likely would

have succeeded at trial. Hill v. Lockhart, 474. 52, 59 (1985). Petitioner does not meet this

burden.

Any attack on the victim’s character or on thetfthat petitioner hagmed not to transmit
his genital warts to the victim would not haseercome the weight of the evidence. Petitioner
voluntarily spoke with the policand confessed that he had sexual intercourse with the twelve
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year-old victim. Resp. Ex. B, p. 20. Also, peiiter proceeded to a jury trial in Kansas for two
counts of statutory rape with the same victimdgeed in Missouri, and the Kansas court found him

guilty. Kansas v. McCune, 08CR-00323.

Post-conviction counsel has statedan affidavit, that he did not research, investigate, or
advise petitioner about a claim that evidence s¥knereal disease would have been so compelling
as to establish innocence. Doc. No. 14. Howeyast-conviction counselfailure to investigate
and pursue such a claim is not ineffective anthoaconstitute cause to overcome the procedural
default of petitioner’s claim that plea counsealdd to advise him on affirmative defenses. “An
attorney need not pursue an investigation thatilds be fruitless, much less one that might be

harmful to the defense.” Harrington v. Riaht€31 S. Ct. 770, 789-90 (2011)Any investigation

of post-conviction counsel into petitioner’s clairtat trial counsel failed to raise affirmative
defenses would have been fruitless because those claims lack legal merit. Because petitioner does
not satisfy the elements of Strickland in ordeslhow cause to overcome the procedural default,
Ground 4 will be denied as procedurally barred.

A CERTIFICATE OF APPEALABILITY WILL BE DENIED

Under 28 U.S.C§ 2253(c), the Court may issuecartificate of appealability onl§where
a petitioner has made a subdial showing of the deniabf a constitutional right. To satisfy
this standard, a petitioner must show thatemsonable juristwould find the district court ruling

on the constitutional claim(s)debatable or wronty. Tennard v. Dretke, 542 U.S. 274, 276

(2004). Because petitioner has not met thenddard, a certificate ofppealability will be
denied. _See 28 U.S.§€2254, Rule 11(a).

Accordingly, it iSORDERED that:

(1) the petition for writ of habeas corpus is denied;
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(2) the issuance of a certificate of appealability is denied; and

(3) this case is disissed with prejudice.

/s/ Nanette K. Laughrey

NANETTEK. LAUGHREY
WUNITED STATESDISTRICT JUDGE
Jefferson City, Missouri,

Dated: March 25, 2014 .
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