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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

M.I.LK.S.,L.L.C., )
)
Plaintiff, )
)

2 ) N0.13-CV-00545-W-DGK
)
K-MART CORPORATION, )
)
Defendant/Counter-claimant. )

ORDER GRANTING IN PART AND DENYING IN PART
K-MART'S MOTION TO DISMISS

This lawsuit arises out of a commerciabse agreement between Plaintiff M.I.LK.S.,
L.L.C. ("M.1.K.S.”) and Defendant K-Mart Cporation (“K-Mart”). Plaintiff seeks reformation
of the lease (Count I) and damader breach of contract (Qat 1) and wast (Count Ill).

Pending before the Court is f2adant’s Motion to Dismiss (@. 4) brought pursuant to
Federal Rule of Civil Procedure 12(b)(6). Defamdalleges that the Corgint fails to state a
claim upon which relief can be granted becauseniif's claims are baed by the statute of
limitations, the doctrine of ripenessichthe parties’ written agreement.

The Court finds that the statute of limitatiobars the claims for waste and contract
reformation, but that Plaintiff. has properly statelireach of contract claim on a single ground.
The motion is DENIED with reget to a portion of Count Il, b@RANTED on all other claims.

Standard of Review

A complaint must meet two conditions to sueva Rule 12(b)(6) motion. First, it must
“contain sufficient factual matter, acceptasl true, to state a claim to reliefAshcroft v. Igbal,
556 U.S. 662, 678 (2009). Although the complag®chnot make detaileddtual allegations, “a

Plaintiff's obligation to provide the ‘grounds’ diis ‘entitlement to relief’ requires more than
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labels and conclusions, and a foraic recitation of the elementf a cause of action will not
do.” Benton v. Merrill Lynch & Co., 524 F.3d 866, 870 (8th Cir. 2008).

Second, the complaint must state amoldéor relief that is plausiblelgbal, 556 U.S.at
678. A claim is plausible when “the court maywrthe reasonable inferee that the defendant
is liable for the misconduct alleged.1d. The Plaintiff need notlemonstrate the claim is
probable, only that it is more than just possiblel. In reviewing the complaint, the court
construes it liberally and draws all reasonable imfees from the facts in the Plaintiff’'s favor.
Monson v. Drug Enforcement Admin., 589 F.3d 952, 961 (8th Cir. 2009).

Finally, in considering a Rule 12(b)(6) matidbased on the running of a statute of
limitations, the court may grant the motion only ifsitclear from the face of the complaint that
the cause of action is time-barredoyce v. Armstrong Teasdale, LLP, 635 F.3d 364, 367 (8th
Cir. 2011).

Factual Background

Construing the Complaint liberally and draygiall reasonable inferences in M.1.LK.S.’s
favor, the Court finds the facts to be as fokofer purposes of resolgnthe pending motion to
dismiss:

For several years, Plaintiff M.1.LK.S. has leasedl property in Karas City, Missouri to
Defendant K-Mart to operate a retail stoAround 1999, the parties began negotiating the terms
of a new lease. The parties agreed that M3.Kvould pay all real ¢éste taxes and insurance
costs, and K-Mart would reimburse M.I.LK.S. fpart of these expenses. Although the parties
discussed one particular method for determitdrlglart’s dues (“the draft formula”), because of
a scrivener’s error the lease as executed awedaa different formula (“the final formula”)
which was less favorable to M.I.LK.S. The lkegsovision containing thfinal formula does not
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express the mutual intent of the parties, andliafts of the lease, atuding the final version,
were written by K-Mart’s personnel.

Notwithstanding the language in the final keasince the partiesgsied it in June 2001
M.I.K.S. has calculated its propgtiax and insurance expensesgsihe draft formula. K-Mart
paid these invoices without question until ea2@11, when it became aware that the final
formula in the lease was differe K-Mart then refused tpay under the draft formula.

Further friction between the parties arosaarning K-Mart’'s construction activities on
the property. The lease permits K-Mart to désmn12,400 square feet tifie property in order
to expand K-Mart’s store. After the parties executed a minor amendment to the lease in May
2005, K-Mart destroyed a total of 20,400 squaret fof retail space, or 8,000 square feet more
than what the lease authoriZzedn addition, the lease requirésMart to “diligently prosecute
construction of the Expansion” once it has comoael destruction. K-Mart, however, has made
no effort to rebuild on the site. M.l.K.Somtends this failure to rebuild has damaged its
reversionary interesty more than $970,000.

Plaintiff M.1.LK.S. filed thislawsuit on April 24, 2013. Defelant K-Mart now moves to
dismiss all counts in the Complaint.

Discussion
l. The statute of limitations barsPlaintiff's reformation claim.
In Count I, Plaintiff seeks reformation ofethparties’ contract, alleging that the final

formula written in the lease is not what the partrgended it to be. Dafdant contends that the

! K-Mart reads the Complaint as alleging that the dimo occurred in 2001. A close reading belies that
interpretation. The Complaint statdgt K-Mart “promptly denolished 20,400 square feet of retail space upon
execution of the Lease.” The Comiplaelsewhere defines “Lease” as “[tlhe Amended and Restated Lease as
amended by the First Amendment to Amended and Restaige|” executed in May 20@5d attached as Exhibit

C. The 2001 lease which K-Mart references in its Suggestions in Support of Motion to Dismiss (Doc. 5) is called in
the Complaint the “Amended and Restated Lease,” attached as Exhibit B.
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ten-year statute of limitations dghis claim expired before Plaifitbrought this lawsuit in April
24, 2013. The issue for the Courtnbether the claim accrued befdkeril 24, 2003. If so, itis
time-barred.

The statute of limitations for reformation Missouri is ten years. Mo. Rev. Stat.
8 516.110. Actions under 8§ 516.110 accrue not when the wrong is complete, but when the
resulting damage is both “sustaifi@d “capable of ascertainmentltl. § 516.100° Damage is
sustained and capable of ascertainment whendamage can be discovered or made known,
even though the amount of damage is unascertaikkeé&. D Enters., Inc. v. Wolff, 923 S.W.2d
389, 394 (Mo. Ct. App. 1996). Damage is capablasafertainment when a reasonable person
using reasonable diligence could have discoveredPdwel v. Chaminade Coll. Preparatory,

Inc., 197 S.W.3d 576, 580-84 (Mo. 2006).

When damages are “sustained” and “capabl@scertainment” under Missouri law in the
context of a reformation claim is somewhat @acl When the contract provision implicated by
the litigation is unambiguous, the injury is @ised and capable of ascertainment when the
contract is signed.See Husch & Eppenberger, LLC v. Eisenberg, 213 S.W.3d 124, 131 (Mo. Ct.
App. 2006); Nuspl v. Mo. Med. Ins. Co., 842 S.W.2d 920, 921-22 (Mo. Ct. App. 1992).
Alternately, when the contract provision at isgianclear and requires interpretation, the injury
is sustained and capable of ascertainment oreertbvision has been clarified and is known to
be injurious. Husch & Eppenberger, 213 S.W.3d at 131 (holding tlstatute of limitations had

not run on the plaintiff's reformation claim besauthe injury—an adverse interpretation of a

2Defendant citeStark v. Zehnder, 102 S.W. 992, 996 (Mo. 1907), for the proposition that the limitations period for

a contract reformation clairbegins running as soon as the mistake is made, which Defendant contends is when
Plaintiff signed the lease in 2008ark, howeverrests on a previous version of § 516.100 that does not contain the
“sustained” and “capable of @rtainment” requirementsHusch & Eppenberger, LLC v. Eisenberg, 213 S.W.3d

124, 128-29 (Mo. Ct. App. 2006) (“Given the change in the statutory language sinceh&9pr&cise holding in

Sark is no longer fully controlling.”).
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certain phrase in the contta—was not ascertainable un@ court had preclusively and
unfavorably decided the phrase’s meaning).

Here, Plaintiff alleges that the parties sigraecontract which contained an unambiguous
provision—the final formula—which dinot reflect the parties’ truatentions and was included
in the contract because of a scrivener’s error. Even though the final formula was included in the
lease by mistake, the formula is not ambiguoubkusT Plaintiff incurred its injury in this case
when it signed the final draft of the leasehich was April 24, 2001. The injury was also
capable of ascertainment at this same timeabse the discrepancy between the draft formula
and the final formula was immediately noticlealby reviewing the lease, and a reasonable
person using reasonable diligence would have read the lease before sig&sgHowel, 197
S.W.3d at 582Nuspl, 842 S.W.2d at 921-22. The fact thaitimer party actually discovered the
error until 2011 is irreleant. Accordingly, the Court holdie limitations period began accruing
on April 24, 2001 and expired on April 24, 2011, welldrse Plaintiff filed its Complaint.

The Court GRANTS the motion to dismiss Count | with prejudice.

Il. The Complaint states a claim for breach of contract.

Count Il of the Complaint alleges a breachaointract claim. Specifically, Plaintiff
claims that Defendant breache@ tlease agreement in three diffiet ways: (1) by demolishing
more retail space than the lease permitted;bf2)refusing to reimburse Plaintiff for taxes
according to the draft formula; and (3) by not diligently rebuilding a portion of the demolished
shopping center. Defendant argubat the first and third clais are barred by the statute of
limitations, and the second and third fail teegd the requisite elements. The Court holds

Plaintiff has successfully plead a breacharitcact claim for not digently rebuilding.



A. The breach of contract claim for demolshing more space than the lease permits
is time-barred.

The statute of limitations for breach of contracfive years and accrues when the injury
is sustained and capableascertainment. Mo. Rev. Stat. 88 516.100, 516.120. Plaintiff alleges
that the lease permitted Defendant to demolish 12s4@re feet of retail space. But shortly
after the parties executedetl2005 amended lease, Defendant demolished 20,400 square feet—
8,000 more square feet than the lease authorBgso doing, Defendantefated the lease.

This injury—the destruction of the propgrtwas sustained immeately. It was also
immediately capable of ascertainment becausgag easily visible, and reasonable person
using reasonable diligence could have quickly discoveredae Powel, 197 S.W.3d at 582.
Because this breach occurred in 2005, the statute of limitations expired well before Plaintiff
commenced this suit. A breach of contradiceccon this ground is thus time-barred, and this
claim is dismissed with prejudice.

B. Plaintiff cannot state a breach of contract claim for Defendant’s failure to pay
under the draft formula.

Plaintiff also alleges that Defendant'sfusal to pay according to the draft formula
breached the lease. Defendant argues Plaimdif failed to plead an essential element of a
breach of contract claim, namely thaé tbefendant actually breached the contraGtveney v.

Mo. Military Acad., 304 S.W.3d 98, 104 (Mo. 2010).

The Complaint alleges that Bedant did not pay the amouthiat Plaintiff expected to
receive. But as a matter of law there is a diifiee between what Plaintiff expected to receive
under the lease and what Plaintiff was entitlecet®ive under the lease.aRitiff expected to be
reimbursed under the draft formula, but was esditio be reimbursed under the final formula.
So the breach of expectation ig adoreach of contract. In fa&laintiff admits in the Complaint
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that Defendant reimbursed it according to the fdanthat is actually in the lease. Thus, if
anything, Defendant’s refusal to pay in 2011 bettenmleed with the contret than its previous
payments made underethraft formula.

Because the alleged facts fail to state antléor breach of contract, the breach claim
based on underpayment of taxeslismissed with prejudice.

C. Itis not clear from the face of the Compaint that Plaintiff’'s breach of contract
claim alleging failure to diligently rebuild is time-barred.

Finally, the Complaint alleges that the lease permitted Defendant to raze part of the
property to expand its store orethondition that Defendant “dikgtly prosecute construction of
the Expansion.” Plaintiff alleges Defendantragished building space sometime after executing
the May 2005 lease amendments, but has yeegin construction dhe expansion.

1. The statute of limitations does not bar this claim.

Again, the parties disagree on whether the-figar statute of limitations has run on this
count. A cause of action begins to accrue oncenfbey is capable of ascertainment. The injury
here, however, was not clearly capable of ascertaihbefore April 2008; aleast, it is not clear
from the face of the Complaint that it svelearly ascertainable in April 2008.

Like the phrase “the law firm” itHusch & Eppenberger, the term “diligently prosecute”
as used in the lease is ambiguous enoughtkigaiCourt cannot say as a matter of law that
Plaintiff could have ascertained Defendant’'edmh immediately after the demolition occurred.
See 213 S.W.3d at 127-28. Indeed, since mucleasfstruction work is non-visible—meeting
with architects, revising blueprints, waiting fapproval, etc.—it is plausible that a reasonable
landlord using reasonable diligence could hbeteved Defendant waslidiently prosecuting

construction of the Expansion despite not seeing any visible progress. Thus, Plaintiff could



plausibly not have ascertainedtiidpril 2008 that Defendant haldreached this portion of the
contract. See M & D Enters,, Inc., 923 S.W.2d at 394. Because inhist clear from that face of
the Complaint that the action is time-barrdalce, 635 F.3d at 367, the stagudf limitations has
not yet run on this claim.

2. Plaintiff properly plead the elements of this claim.

Of course, the Complaint must still plead thie elements of breach of contract, which
are: (1) a valid contract existed; (2) the ptdf performed pursuant to the contract; (3) the
defendant breached the c@ut; and (4) the breach injured the plaintifeveney, 304 S.W.3d at
104.

The Complaint satisfies the first element biggihg that the parties signed a lease which
concerned the demolition and reconstruction of this site. The relevant portion of the lease,
Article 38, obligates Plaintiff tacooperate with Defendant onetradministrative side of the
construction process only, which Plaintiff claim&as done, so Plaintiff Basufficiently pled the
second element. On the thir@edent, Plaintiff claims that Dendant has never reconstructed on
the site, thus there is a breadfinally, the Complaint states thidie loss of 20,400 square feet of
building space has reduced PIditgireversionary interest ithe shopping center by more than
$970,000, thus Plaintiff has been damaged. Givesetlassertions, the Complaint states a claim
upon which relief could be grantéd.

The Court DENIES the motion to dismiss Colinbn the basis of failing to diligently

prosecute construction on the site.

% As Defendant points out, Article 11 of the lease autlesrit to “make such alterations, additions or changes,
structural or otherwise, in and to [Defendant’s] Building, . . . as it may deem necessary or suabla.trier of
fact may eventually find that this larege clearly authorized Defendant to destith 20,400 square feet or to never
rebuild on the site.
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[1I. The action for waste is ripe but time-barred.
Finally, Defendant arges Plaintiff's claim for waste, Count Ill, should be dismissed
because the claim is both unripe and barred by the statute of limitations.
By statute, Missouri law provides that:
If any tenant, for life or year shall commit waste during estate or term, of anything
belonging to the tenement so held, without spdiciense in writing so to do, he shall be

subject to a civil action for suakaste, and shall lose therty wasted and pay treble the
amount at which the waste shall be assessed.

Mo. Rev. Stat. § 537.420. Plaiftalleges the lease permitteDefendant to demolish 12,400
square feet of the propertipr the purpose of expanding feedant's store. Defendant
demolished 20,400 square of building space, butmiewiét an expansion. Plaintiff argues that
Defendant’'s on-site demolition activities havgured Plaintiff's reversionary interest and
constitute waste.

A. The waste count is ripe for adjudication.

Defendant contends that since the leasenwillfor approximatehanother twelve years,
it has ample time to improve the site andume the land withoutdamaging Plaintiff's
reversionary interest. On thimsis, Defendant argues, the is@iaot ripe and the Court lacks
jurisdiction.

The United States Constitution restrains feldeparts from hearingases that are not yet
“ripe.” Abbott Labs. v. Gardner, 387 U.S. 136, 148—-49 (1967). A court determines ripeness by
analyzing two factors: (1) the “figss of the issues for judicia¢cision” and (2) ‘e hardship to
the parties of withholdingourt consideration.’ld. at 149.

An issue is fit for judicial determitian if the dispute isnot “hypothetical or
speculative.” Neb. Public Power Dist. v. MidAmerican Energy Co., 234 F.3d 1032, 1038 (8th

Cir. 2000). A case is less likelp be ripe if it requires fher development or involves
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“contingent future events that may not occuaascipated, or indeed manot occur at all.”Mo.
Roundtable for Life v. Carnahan, 676 F.3d 665, 674 (8th Cir. 2012lere, Plaintiff alleges both
past and ongoing waste: Defendant’s destrugtic005 of more square footage than permitted
by the lease, and the ongoingldee of Defendant to impravthe demolished land. Although
Defendant still has time to remedy the wastéolee the lease ends, Defendant has already
damaged Plaintiff's reversionary interesEection 537.420 creates a cause of action upon the
commission of waste, with no requirement thaimlff wait until the end of the lease term to
file suit. Indeed, one remedy mpatted by the statute is “los[g] the thing wasted’—that is,
immediately forfeiting the propgr—a remedy not even possibleaifprospective plaintiff had to
endure the waste and postpone suing until the etltedéase. Accordingly, the Court holds the
alleged damage has already occurred B not hypothetical or speculativeésee Neb. Public
Power Dist., 234 F.3d at 1038.

The second factor a court examines fgeness is the hardghto the party of
withholding consideration. This hardship emguasses both a traditional notion of damages and
the “heightened uncertainty and resulting betawnodification that may result from delayed
resolution.” Id. Here, Plaintiff's Complaint alleges thaithholding consideation would indeed
bring it significant harm. Plaintiff alleges loss of $970,000, a significant sum of money.
Plaintiff must also tolerate thencertainty of whether it will havdifficulty restoring the site to
its original condition at the end of the leasegarelless of whether Defendant ultimately returns
the premises to Plaintiff “in good order and @asonable condition” as the lease requires. For
these reasons, withholding coresidtion of the waste issue wdumpose significant hardship on

Plaintiff. Seeid. Consequently, the action is ripe, ahd Court may adjudicate this claim.
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B. The statute of limitationsbars Plaintiff's waste claim.

Defendant argues that even if it committed waste, the statute of limitations has run on
Plaintiff's claim. Under Missouri law, actioroncerning statutory liability for waste must be
brought within five years of when the injurysastained and capable of ascertainment. Mo. Rev.
Stat. 88 516.100, 516.120. The issue here is wWieestatute of limitations began to run.

Here, Plaintiff alleges that the wrong—Defendsuatestruction of more retail space than
the lease allowed—occurred “promptly after exexouof the Lease” in 2005. Thus, the damage
was sustained in 2005See M & D Enters, Inc., 923 S.W.2d at 394. The injury was also
capable of ascertainment in 2005. Although then@laint does not state when Plaintiff became
aware of Defendant’'s waste, the Court holdd @ reasonable commercial landlord exercising
reasonable diligence should know within three years if a tenant has demolished 20,400 square
feet of the landlord’s propertySee Powel, 197 S.W.3d at 582. Albugh the landlord might not
know the exact extent of the damagethe very leasguch a landloraghould at least be able to
discern that the propgrhas been damaged.

The Court finds that any damage Defendamdldto Plaintiff's reversionary property
interest by razing retail space was sustained aamhble of ascertainment at the moment of
demolition, which occurred sometime in 2005. Adiogly, the five-year statute of limitations
expired before Plaintiff fileits Complaint in April 2013.

The Court GRANTS the Motion to Dismiss Count Il with prejudice.

Conclusion
For the foregoing reasons, the Court AR'S IN PART and DENIES IN PART

Defendant’s Motion to Dismiss (Doc. 4). CouhtHl, and portions ofCount Il are DISMISSED
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WITH PREJUDICE. The motion is denied withspect to that portion of Count Il alleging
Defendant breached the lease by falling to diligently rebuild.
IT IS SO ORDERED.
/sl Greg Kays

GREG KAYS, CHIEF JUDGE
UNITED STATES DISTRICT COURT

Dated: January 27, 2014
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