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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

TRAVIS MIDGYETT, )
Petitioner, ))

VS. ; Case No. 13-0969-CV-W-GAF-P
LARRY DENNEY, 3)

Respondent. )

OPINION AND ORDER DENYING PETITION FOR HABEAS CORPUS
AND DENYING THE ISSUANCE OF A CERTIFICATE OF APPEALABILITY

Petitioner, Travis Midgyett, filed this pro Babeas corpus petition pursuant to 28 U.§.C.
2254 on September 25, 2013, seeking to challergy087 convictions and sentences for first
degree attempted robbery and setdegree murder, which weretered in the Circuit Court of
Boone County, Missouri.

The petition raises eleven grounigs relief: (1) that the triacourt erred by allowing in
evidence that petitioner was a drug deale); tfzat the trial court erred by limiting the
cross-examination of a witneg8) that the trial court erred ot allowing petitioner to present
the victim’s wife’s testimony; (4) that trial cosel was ineffective for failing to present Russell
Chrisman’s testimony; (5) that trial counsel was ineffective for failing to present Russell
Chrisman’s testimony after statimg the jury that Chrisman’s $8mony would be presented; (6)
that trial counsel was ineffective for failing poesent Angel Midgyett’'s testimony; (7) that trial
counsel was ineffective for failing to presentrlBae Midgyett's testimony; (8) that trial counsel
was ineffective for failing to present Latonyairner’'s testimony; (9that trial counsel was

ineffective for failing to presérDemorea Salisbury'gestimony; (10) that appellate counsel was
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ineffective for failing to “veify exculpatory, handwritten lette sent by co-defendant Rodney
Cunningham to Petitioner”; and (11) that trial caeinsas ineffective for failing to “adequately
cross-examine eye witness Tiesha Moody.”

Respondent contends that groutdg, 3, 4, 5, 6, 7, 8, and 9 avghout merit, and grounds
10 and 11 are procedurally defaulted. Tdwurt notes that grounds 1, 2, 3, and 10 are
procedurally defaulted, and thewaining grounds are without merit.

SUMMARY OF THE FACTS

On appeal from the denial of his RuUk.15 motion, the Missouri Court of Appeals
summarized the facts as follows:

Carlos Kelly, a drug dealer, wasurdered in his home during the
early morning hours of March 290@6. On the previous evening,
Kelly had been partying and doing drugs with Teisha Moody, who
sold drugs with Kelly, and Andg Hawkins, Moody’s cousin. At
around 2:00 a.m. on March 29, #ee party was winding down,
Damorea Salisbury, who lived with Kelly, became hungry and
asked Hawkins to take him to a nearby McDonald’'s. Hawkins
agreed. Moody decided to go upstdio take a shower, and Kelly
was asleep on the couch in theng room. When Moody finished

her shower, she went downstairs to lock the front door to Kelly’s
apartment, which Salisbury and\éns had left unlocked. Before
Moody locked the door, she looked out of the blinds that covered a
window in the door. She saw a pair of eyes looking back at her.
Immediately, the door was pushed open, and three men barged into
the apartment.

The men were looking for money and drugs. They awakened Kelly
and asked him where the drugs cblé found. One of the men went
outside and returned with a pieafewood. He hit Kdy in the head

with the piece of wod, knocking Kelly unconscious. At around this
time, Hawkins and Salisbury returned to the apartment; they were
also questioned abottie location of the digs, and Salisbury was
stabbed in the leg. The men raoked the house, looking for drugs
and money, but were not findingyahing. The men tried to revive
Kelly by throwing cold water on him to question him further. When
Kelly did not respond, the men figured that he was dead. They



eventually left the apartment.

Moody then went upstairs to cetit her things, including about
$800 worth of drugs that the intruders had not found. Moody,
Hawkins and Salisbury then left the apartment and called the police
from a nearby gas station to notify them of Kelly’s murder.

On March 30, 2006, Midgyett and Rodney Cunningham were
arrested for Kelly’s murder. Botinen denied having anything to do
with the crime. In March 02007, Midgyett was tried for Kelly’s
murder and for the attempteshbery. Moody and Hawkins testified
against Midgyett, both claiming thae was one of the three men
who broke into Kelly's apartment and killed him. Midgyett
presented the testimonies of twohi$ cousins, with whom he was
living at the time, and of his girlend, all of whom stated that
Midgyett was home for at least npaof the night and the early
morning hours during which Kellwas murdered. Midgyett also
presented evidence from a Springaeer that his cell phone, which
made or received calls throughout the relevant time period of the
murder, was most likely not anywteenear Kelly’s apartment. The
jury was unable to agree on ardiet, and the court declared a
mistrial.

Midgyett was retried in November of 2007. Midgyett was once
again represented by Counsel, who planned to present the same
evidence as he had at Midgyett'ssfitrial. The State also put on
much of the same evidence, witime important addition: in the
intervening time period between Middys first and second trials,
Cunningham had been found guilty of Kelly’s murder. Although
Cunningham, like Midgyett, had always maintained that he had
nothing to do with the murder, afteis guilty verdict, he agreed to
testify against Midgyett in exeimge for the State’s supporting
Cunningham’s counsel’s request for a significant reduction in his
sentence, which was to be imposster Midgyett's second trial.
Counsel knew that Cunningham wduéstify againsMidgyett, but

he believed that Cunningham’s testimony would be impeachable. In
his opening statement, Counsel ttieé jury that he would present
electronic evidence from a Sprugllular phone expert showing that
Midgyett's Sprint cell phone (al thus, presumably, Midgyett)
could not have been at Kelly’sapment on the night of his murder.
After Cunningham’s testimony, howayeCounsel decided not to
present the cell phone evidence. &f&o did not present Midgyett’s
girlfriend or one of Midgyett's tweousins, and he did not present
Midgyett's mother. The jury found Midgyett guilty of both the



murder and the attempted robbery. Midgyett's convictions were
affirmed on appeaSate v. Midgyett, 297 S.W.3d 932 (Mo. App.
W.D. 2009).

Midgyett filed a motion for post-ewiction relief on December 31,
2009. Midgyett alleged that Counsel was constitutionally
ineffective in abandoning Midgyettalibi defense in that Counsel
did not call to the stand Midgyettgrifriend, Midgyett's cousin, the
Sprint engineer, and Midgyett's mii@r, who would have testified
that Midgyett was never withotis cell phone. Midgyett claimed
that Counsel’s failure to presethis evidence was compounded by
his promise to the jury, during opening statements, that this
evidence would be forthcoming. Midgyett also claimed that
Counsel was ineffective for failing to call withesses Damorea
Salisbury and Amy Garrison at hégecond trial. Finally, Midgyett
claimed that Counsel ineffecély cross-examined Moody at his
second trial. [f.n. 1]. The motionoart denied all of Midgyett's
claims.

[f.n. 1] Midgyett made other claims of error in his
Rule 29.15 motion but has abandoned those
arguments on appeal, and thus, we need not and do
not address those argumemt®ur ruling today.

Midgyett alleges three points efrror on appeal. The first two,
which we consider together, aratlthe motion court erred when it
found that Counsel was not condiiibmally ineffective for failing to

call to the stand witness Russ€lhrisman, the Sprint engineer,
especially after having promisége jury during opening statement
that “experts from Sprint” would stify. Midgyett’s third point is
that the motion court erred by failing to consider the aggregate
effect of all of Counsel's algged errors, which, if considered
together, would have shown Coungelhave been constitutionally
ineffective.

(Doc. No. 8, Ex. 4, pp. 2-4).
Before the state court findings may be set@sadfederal court must conclude that the

state cours findings of fact lack even fair suppant the record. _Marshall v. Lonberger, 459

U.S. 422, 432 (1983). Credibility determinations lefefor the state cotito decide. _Graham

v. Solem, 728 F.2d 1533, 1540 (8th Cir. en banc 1984). It is petisdnerden to establish by



clear and convincing evidendbkat the state court findisgare erroneous. 28 U.S.§.2254
(e)(1)! Because the state cdarfindings of fact have fasupport in the reed and because
petitioner has failed to establibly clear and convincing evidentteat the state court findings are
erroneous, the Court defers tadeadopts those factual conclusions.

GROUNDS 1, 2, 3, &10- PROCEDURAL DEFAULT

In ground 1, petitioner contends that tralurt erred in allowingadmission of evidence
that asserted he was a drug dealer. InmgoR, he contends that “the trial court limited
cross-examination of co-defemdaCunningham as to his drugali@g relationships,” thereby
violating his Due Process rights under the @emth Amendment of the U.S. Constitution. In
ground 3, he contends that the trial court erredeinying him “the righto present evidence in
support of a viable defense,” thereby violgtihis Due Process rights under the Fourteenth
Amendment. In ground 10, he centls that appellate counsel égilto “verify exculpatory []
handwritten letters from co-defendant Rodrig&ynningham explaining that his trial testimony

was not true.” Grounds 1, 2, 8nd 10 are procedurally defead. In_Coleman v. Thompson,

501 U.S. 722 (1991), the Supreme Court held:

In all cases in which a state prisoner has defaulted his federal
claims in state court pursuant to an independent and adequate
procedural rule, federal habeasview of the claims is barred
unless the prisoner can demonstrate cause for the default and actual
prejudice as a result of the atd violation of federal law, or
demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.

Id. at 750. Cause, actual prdjce, and the probability of &undamental miscarriage of

! “In a proceeding instituted by an applicationdowrit of habeas corpusy a person in custody
pursuant to the judgment of a State court, a detextion of a factual issumade by a State court
shall be presumed to be correct. The applishall have the burden oébutting the presumption
of correctness by clear and convincing evidenc28 U.S.C§ 2254(e)(1).



justice’ are to be judged under criterset out in Wainwright \Sykes, 433 U.S. 72 (1977), and

Murray v. Carrier, 477 U.S. 478 (1986)Coleman, 501 U.S. at 748-50.

A review of the record shows that pedrer did not present gunds 1, 2, or 3 in his
original or amended Rule 29.15 motion. Furtheview of the record shows that, although
petitioner presented ground 10 in his amended Rule 29.15 motion, petitioner did not raise it on
appeal from the denial of that motion. Tdéiere, claims 1, 2, 3,na 10 are procedurally
defaulted and may not be reviewed by thmu@ unless petitioner cahemonstrate cause and
actual prejudice, or that failure to consider ¢cl@ms will result in a fundamental miscarriage of
justice. _Coleman, 501 U.S. at 750. The Court will not reachpttegudicé component of the
analysis unless it first finds thahe petitioner has demonstratéchusé for his procedural
default.

Petitioner does not present any valid explanation for why groungisahd 3 were not
pursued in his original Rule 29.15 motion, dryaground 10 was not pursued on appeal from the
denial of his Rule 29.15 motion. Thereforee has failed to demonstrate cause for his
procedural default. As a result, we do not adesprejudice. The Court, however, can still
reach the merits of his claimspétitioner can show that he“ggrobably actually innocehof the

crimes for which he was convicted. BowmanGammon, 85 F.3d 1332346 (8th Cir. 1996),

cert. denied, 520 U.S. 1128 (1997Y0 demonstrate his innocence, petitioner must satisfy a
two-part test: First, henust support his allegatis of constitutional errofwith new reliable
evidence. . . that was not presented at ‘trigdecond, he must establighat it is more likely than

not that no reasonable juror would hawavicted him in light of the new evidenteld., citing

Schlup v. Delo, 513 U.S. 298 (1995). Petitioner fails to make this showing.



Petitioner has failed to show cause for higadi of grounds 1, 2, 3, and 10. He does not
show that a manifest injustiegll occur if these grounds are not reviewed on the merits, and he
has failed to meet the Schlup standard for adgtuadcence. _Id. Therefore, federal review of
grounds 1, 2, 3, and 10 are barred.

Grounds 1, 2, 3, and 10 are denied.

GROUND 4,5,6,7,8,9,&11
INEFFECTIVE ASSISTANCE OF COUNSEL

In ground 4, petitioner contends that trial ceeinwas ineffective for failing to present
Russel Chrisman’s testimony. In ground 5, he contends that trial counsel was ineffective for
failing to present Russel Chrisman’s testimony after promising the jury that his testimony would
be introduced. In ground 6, he contends thalt ¢oansel was ineffectivéor failing to present
Angel Midgyett's testimony. Imground 7, he contends that trounsel was ineffective for
failing to present Darlene Midgyett’'s testimony. giound 8, he contends that trial counsel was
ineffective for failing to present Latonya Turnet&stimony. In ground 9, he contends that trial
counsel was ineffective for failing to call Derear Salisbury as a witness. In ground 11, he
contends that trial counsel was ineffective flmfing to “adequately cross-examine eye witness
Tiesha Moody.”

In order to succeed on a claim of inetfee assistance of counsel, petitioner must
establish that: (1) his counseperformance was unreasonablevasved in the totality of the
circumstances; and (2) his defense was prejudiced by cturagion in that there is a
reasonable probability that, but for coursalnprofessional acts, thesudt of the proceeding

would have been different.__StricklandWashington, 466 U.S. 668, 69% (1984);_Schaeffer

v. Black, 774 F.2d 865, 867 (8th Cir. 1985). Reasgneffective assistance of counsel may be



defined as the skill and diligence that a reasonably competent attorney would exercise under

similar circumstances.__See,q., Strickland v. Washingtod66 U.S. at 687-90. Judicial
scrutiny of couns& performance must be highly defetial, id. at 689, and there is“atrong
presumption that counselconduct falls within the wide range of reasonable professional

assistance. Id.

On appeal from the denial of his Ruk.15 motion, the Missouri Court of Appeals
disposed of petition&s claims as follows:
Standard of Review

We review the motion court’srfdings and conclusions on a Rule
29.15 motion only to determine whether they were clearly
erroneousJohnson v. Sate, 333 S.W.3d 459, 463 (Mo. banc 2011);
Rule 29.15(k). “The motion court’s findings and conclusions are
clearly erroneous onlyf, after reviewing tle entire record, the
appellate court is left with the fileite and firm impression that a
mistake has been mad&fider v. Sate, 44 S.W.3d 850, 856 (Mo.
App. W.D. 2001).

When a motion alleges ineffectiassistance of counsel, the movant
“must show that counsel’'s performance did not conform to the
degree of skill, care, and diligence of a reasonably competent
attorney and that movantas thereby prejudicedJohnson, 333
S.W.3d at 463, (internal quoians and citation omittedgrickland

v. Washington, 466 U.S. 668, 687 (1984). “To demonstrate
prejudice, a movant must shothat, but for counsel's poor
performance, there is a reasongtebability that the outcome of
the court proceeding would have been differedohnson, 333
S.W.3d at 463 (internal quotatiomsnitted). An appellate court
“presumes that counsel actedfassionally in making decisions
and that any challenged action waert of counsel’s sound trial
strategy.”ld. It is Midgyett's burden t@vercome this presumption.
Satev. Tokar, 918 S.W.2d 753, 761 (Mo. banc 1996).

Failure to Present Witness Chrisman

Midgyett’s first two points on appeatvolve Counsel’s failure to
call the Sprint engineer, Chrismato the witness stand after his



opening statement included Counsgliemise that the jury would
hear expert cellulaphone testimony from Sprint representatives.
Generally, to succeed on an ineffectiveness claim based upon
counsel’s failure to call a witnesthe movant musshow: (1) that

trial counsel knew or should hakeown of the witness’s existence;

(2) that the witness could béocated through reasonable
investigation; (3) that the witse would testify; and (4) that the
witness’s testimony would haveroduced a viable defense.
Worthington v. Sate, 166 S.W.3d 566, 577 (Mo. banc 2005).
Counsel’s decision not to call a witness is presumed to be a matter of
trial strategy and a movant mudéarly show otherwise before we
will find ineffective assistancédutchison v. Sate, 150 S.W.3d 292,

304 (Mo. banc 2004).

Complicating matters, however, tise fact that Counsel promised
the Sprint expert witness temony in his opening statement.
Counsel called this “electranievidence” one of the “building
blocks” of Midgyett's defense. Wm a defense attorney promises
during opening statements that the attorney will present certain
evidence and then does not preseat &vidence, the attorney opens
himself up to criticism of the edttiveness—or ineffectiveness—of
his representation of the defendaste Blankenship v. Sate, 23
S.W.3d 848, 851 (Mo. App. E.D. 2000)hat is not the end of the
inquiry, however. Instead, when determining whether an unfulfilled
evidentiary promise made by defersounsel could contribute to a
finding of counsel's ineffectivasss, courts look to whether
“unforeseeable events” occurriduring the trial would justify
counsel’s changia trial strategyFrancisv. Sate, 183 S.W.3d 288,
303 (Mo. App. W.D. 2005).

At the motion hearing, Counsel tégd that, alttough he knew that
Cunningham would testify at Midgy&ttsecond criminal trial, he

did not realize until after @hningham’s testimony how credible
Cunningham’s testimony would beThe question, then, is whether

a defense counsel's estimation akey witness’s credibility can
constitute an unforeseeable event that could justify the defense
counsel's change in trial rstegy. Counsel testified that
Cunningham came across as being “brutally honest,” meaning that,
in Counsel’'s estimation, the jury not only found Cunningham
credible when he testified thie was involved in Kelly’s murder,

but that the jury found Cunninghamtde a really bad character. [f.n.

2].

[f.n. 2] Given the jury instrctions in the second trial



in which the jury was directed to find Midgyett
guilty of attempted robbery in the first degree
whether Midgyett personally committed the criminal
conduct himselfor if he “acted together with or
aided Rodney Cunningham . . . in committing the
offense” (Instruction No0.6), any connection to
Cunningham on the evening of the crimes was
fraught with the danger that jury would conclude
that Midgyett had aidedpromoted, or otherwise
furthered the commission of the crimes Cunningham
was admitting to in his testimony, which, of course,
would lead to Midgyett’'s conviction.

Counsel testified that, afteCunningham’s testimony, Counsel
believed it highly inadvisable to connect Midgyett to Cunningham
any further, and that the cell phoaeidence showedeveral calls
between Cunningham’s and Midgysttell phones duing the time
period in which Kelly’s murderaok place. [f.n. 3]Not only would

the Sprint engineer’s testimosyow calls between the two phones
during the relevant time period, but also that the calls from both
Cunningham’s and Midgyett's phones were originating from the
same cell tower, meaning that they were in fairly close proximity to
one another. Counsel testified a tihotion hearing that this further
connection between Midgyett andil@ingham, whom Counsel felt
that the jury believed to have been involved in Kelly’s murder
during an attempted robbery, wa® tasky to present to the jury,
even though he had initially gshned on presenting the evidence.
Specifically, Counsel stated, “Asrécall, it was the calls—it was
some of the call traffic betweethose two phones and the tower
evidence with respect to that ffie.” Shortly thereafter, Counsel
continued, “We had discussions .that at that time going down a
road where we have a lot of calls between Cunningham and
Midgyett and maybe looking at finér rebuttal evidence on that
stuff would have hurt us was ouraught.” In light of the fact that
Midgyett was charged alternatively—that either Midgyett
committed the charged offenses himselMidgyett acted together

with or aided Cunningham in committing the offenses—we
conclude that Counsel's ssessment of how Cunningham’s
testimony was received by the jugqupled with the fact that the
cell phone evidence intimately connected Cunningham to Midgyett,
could fairly justify his change ofitl strategy as to the presentation
of the cell phone evidence.

[f.n. 3] We also note thathe Sprint engineer’'s



testimony would not have unqualifiedly supported
Midgyett's defense. See Worthington v. Sate, 166
S.W.3d 566, 577 (Mo. banc 2005) (“If a potential
witness’s testimony would not unqualifiedly support
a defendant, the failure tall such witness does not
constitute ineffective assistance.” (internal quotation
omitted)). Although the cell phone evidence
certainly could have hown that it was highly
unlikely that Midgyett’scell phone was not [sic] at
the scene of Kelly’'s murdeturing the relevant time
period, there was no tasbny in either of
Midgyett's two trials thatplaced the cell phone in
Midgyett's possession dung that time. Although
Midgyett's mother’'s testimony at his first criminal
trial was that Midgyett was normally reachable on
his cell phone, and that Bigyett's mother had, in
fact, reached him on his cell phone several times on
the day preceding the murder, Midgyett’'s mother did
not testify that she had lted Midgyett in the several
hours previous to or following Kelly’s murder. No
other witness testifiedhat Midgyett had his cell
phone in his possession at the time of Kelly’s
murder, and Midgyett himself did not testify (and
notably, Midgyett does natomplain of Counsel’s
strategy not to call Midgye as a witness in his
defense). Although Midgye argues that the
presence of a cell phone “permits” the reasonable
inference that th cell phone owneis present with
the phone, such an inference is certainly not
required. To make this inference, even if it would
otherwise be permissibleyould be to make an
inference contrary to the jury’s verdict, which
neither a motion court mothe appellate court
reviewing the motion court's order may do.
Likewise, as we discuss our ruling today, the cell
phone evidence connectilidgyett to Cunningham,
both in the form of commuacation with each other at
or near the time of the mwrdand in the same “tower
location” at or near th&ime of the murder. If, as
Counsel surmised, Cunningham was believed by the
jury, these cell phone “coentions” to Cunningham
would have severely dimisihed any alibi defense by
Midgyett and may have actually had the opposite
effect of helping the State prove its case against



Midgyett.

Moreover, at the motion hearing, Counsel made clear that his failure
to call the Sprint engire to testify about #ncell phone records was
not due to any inadvertence but was, indeed, a matter of trial
strategy. See Gennetten v. Sate, 96 S.W.3d 143, 151 (Mo. App.
W.D. 2003) (analyzing whether coutisdailure to call a particular
witness, which the court hadrcluded was error, was due to
inadvertence or was, rather, attea of trial strategy). Counsel
testified that he knew it was aulsstantial decision to let go of” the
Sprint engineer’s testimony. Counsédted that he had to “make an
evaluation based upon how weotight Cunningham testified and
how that testimony came acrosddmw the other evidence was
hurting us; whether we wanted to go down the road, some of the
things a [sic] cell phone evidence exposed us to.” Counsel further
testified that “it was clearly discussed in that letting it go was a big
deal. And, | mean, | believe thatas discussed with [Midgyett]
also.” Thus, Counsel’'s decision svalearly considered, strategic,
and involved input from Counsel’s client—Midgyett.

Once an attorney’s action is found to have been a matter of trial
strategy, the movant must overmse the presumption that the
attorney’s trial strategy was sounfb do this, the evidence must
establish that counsel’'s actiofiell outside the wide range of
professional competent assistandgofst v. State, 337 S.W.3d 95,
102 (Mo. App. W.D. 2011) (inteal quotation omitted). “Movant
cannot rely on the distorting effts of hindsight, and we must
deferentially review the situation from the attorney’s perspective at
the time of the representationd. (internal quotation omitted).

The motion court found that Cunningham’s testimony “put a
wrench in the entire alibi deise” and concluded that Counsel's
resulting decision not to call the I8 engineer was strategically
sound and justified. Based upon Counsel's considered and
reasonable strategy with regard to this witness that we have
identified previously, wedo not find the motion court's
determination to be clearly emeous. Accordingly, Midgyett’s first
two points are denied.

Cumulative Effect of Trial Errors
Midgyett’s third point on appea$ that the motion court erred by

failing to consider the aggregate effect of Counsel’s many claimed
errors. Midgyett argues that the aggate effect of Counsel’s errors



impacted the fairness and outcowofeMidgyett’'s second criminal
trial and undermined confidencetime outcome of his second trial.
In his Rule 29.15 motion, Midgye alleged that counsel was
ineffective in: (1) failing to calDamorea Salisbury as a witness; (2)
failing to call La Tonya Turner; §Jailing to call Angel Midgyett;
(4) failing to call Darlene Midgyett; (5) failing to call Chrisman, the
Sprint engineer; (6) failing to tate and speak to Amy Garrison;
and (7) failing to sufficiently cross-examine Moody.

Midgyett argues that many smadirrors, which, if considered
separately, may not be prejudicemough to require reversal, may
require reversal if they would serve to deprive the Rule 29.15
movant of a meaningful defenséhen their cumulative effect is
considered. Midgyett cites only toses from outside of Missouri to
support this argument. Ultimately, we need not consider any
cumulative prejudicial effect ofCounsel’s alleged trial error
because, like the motion court, wensider all or nearly all of the
alleged errors not to be errorsall, in that they were all either
matters of trial strategy or weractions that did not prejudice
Midgyett's defense. We will consider each in turn.

Counsel’s failure to call various witnessesAs stated above, to
establish that Counsel was ineffective for failing to call witnesses,
Midgyett would have to show thatich of those witnesses was: (1)
known to Counsel or should haleen known to Counsel; (2) able
to be located through reasonable inigedion; and (3able to testify
and produce viable defense for Midgy#&orthington, 166 S.W.3d

at 577.

1. Damorea Salisbury: Salisbury lived with Kelly, was present
during much of the robbery on theght of Kelly’s murder, and may
have witnessed the murder. Salisbury knew both Cunningham and
Midgyett, and originally told police that botGunningham and
Midgyett were involved. Later, however, Salisbury recanted his
original statement to police, stadi that he felt pressure from the
police to implicate Cunningham @mMidgyett for Kelly’s murder.
Salsibury stated that the lmp® “had the wrong guys” in
Cunningham and Midgyett. Counsel did not call Salisbury at
Midgyett's first trial because h&as not sure whether Salisbury’s
testimony would help or hurt Midgyt's case since he originally
implicated Midgyett.

Furthermore, on June 1, 2007, betw®&idgyett’s first and second
trials, Salisbury was shot and badly wounded. Salisbury was still in



the hospital at the time of Mgyett's second trial. In fact,
Salisbury testified that he was in the hospital for an entire year.
Salisbury also testified that his mery of the events on the night
of Kelly's murder had beenffacted by his injury. Because
Salisbury was in the hospital andc¢u@erating from serious injury
(that may have adversely impactbts memory) at the time of
Midgyett's second trial, Midgyethas not shown that Salisbury
would have even been availabletéstify on Midgyett's behalf or
to produce a viable defense fbfidgyett. It was not error for
Counsel to have not called Salisy to testify at Midgyett's
second trial.

2. LaTonya Turner: Turner was Midgyett'girlfriend at the time

of Kelly’s murder. She and Midgyett were both living with
Midgyett's cousin, Natalie Migyett, and Turner was with
Midgyett and Cunningham in Natalie Mldgyett's apartment at the
time of their arrest on the ddgllowing Kelly’s murder. Turner
testified at Midgyett's first tal. Although Midgyett argues that
Turner contributed to his alibdefense, Turner never actually
testified that she was with Midgyett the time of Kelly’'s murder.
Turner was called by the Statend was questioned about her
apparent statement to police shortly after the murder that she had
not see Midgyett for a couple of yda prior to the murder. On
cross-examination, Turner answered affirmatively that she had
“seen [Midgyett] between the time that Carlos Kelly was murdered
on March 28 of 2006, and when [Midgyett] was arrested on
March 3" of 2006.” This testimony was as close as Turner's
testimony ever was to providing atibi for Midgyett. Turner did

not testify at Midgyett's eviddiary hearing on the Rule 29.15
motion; but in his motion, Migyett claims that Turner's
testimony, had she been called, would have been substantially the
same as it was for his first trial. Because Turner’s testimony did
not provide an alibi for Midgyett dtis first trial (and her testimony
would have served as anothmnnection between Midgyett and
Cunningham), we conclude thdurner’'s testimony would not
have aided him at his second ltréead may have done more harm
than any good. It was, therefore, not error for Counsel not to have
called Turner at Midgyett's second trial.

3. Angel Midgyett: Angel Midgyett (“Angd’) testified at
Midgyett's first trial. Angel was Midgyett's cousin, and was
Natalie Midgyett's (“Natalie”) sister. She lived in the apartment
with Natalie, Midgyett, and Turner at the time of Kelly’s murder.
Like Turner, Angel did not teéy at Midgyett's evidentiary



hearing. Unlike Turner, Angel did d&fy at Midgyett’s first trial

that she was with Midgyett the entire time during the evening of
the 28" and the morning of the #%f March 2006, when Kelly's
murder occurred. She also testified that it was not unusual for
Midgyett to be awake late intoemight and to be talking on his
cell phone at all hours.

On the other hand, Angel did thprovide an alibi to Midgyett
immediately following his arrest. She had a warrant out for her
arrest and did not want to talk pmlice for fear of being arrested.
During Midgyett’s first trial, the State berated Angel for her failure
to come forward, asking, “So, tlfi@ct that you have a warrant and
may have to answer for a char that's against you is more
important to you than clearing yoaousin of a murder that he
couldn’t have committed because Wwas with you? Is that what
we’re hearing?” Angel answered, guess, if that's how you take
it.” Although Angel’s testimony doesot appear on thcold record

to have been strong, it would have supported his alibi defense,
assuming that she would have testified at the second trial
consistently with her testimony frothe first trial. Therefore, we
will consider the prejudicial edtt of Counsel's failure to call
Angel at Midgyett's second trial t#ir we have analyzed all of
Counsel’s alleged errors.

4. Darleen Midgyett: Darlene Midgyett (“Darlene”) is Midgyett's
mother. She did not testify dflovant’'s evidentiary hearing.
Darlene testified at Midgyett'dirst trial that Midgyett could
always be reached on his cell phone and that she spoke with
Midgyett on his cell phone several times each day. Darleen
testified that she spoke with Miyett several times on March 29,
2006. None of Darlene’s convernsats with Midgyett, however,
occurred during the late-night to early-morning hours of March
29-March 30, when Kelly was mdered. Darlene’s testimony,
therefore, does not put Midgyetttell phone in his hands at the
time of Kelly’s murder.

Furthermore, Darlene was removed from the courtroom and cited
with contempt of court early iMidgyett's second trial for calling

a witness a liar in open court.taf her outburst, which occurred in
the jury’s presence, is likely that Darlene’s testimony would not
have been well recesd. It was thus not error for Counsel to
decide not to call Darlene as #ness at Midgyett's second trial.

5. Chrisman, Sprint Engineer: As stated above&;ounsel’s failure



to call Chrisman was a mattertagl strategy and was not error.

6. Amy Garrison: Teisha Moody (“Moody”) testified at both of
Midgyett’s trials that she identdd Midgyett's eyes from a picture

in a newspaper article that she had seen in the possession of a
fellow jail inmate, Amy Garrisn (“Garrison”). Midgyett argues
that Counsel should have locat&arrison and asked her whether
Moody’s story about acquiring ¢h newspaper article from
Garrison were true. At Midgyettsvidentiary hearing, he did not
present any evidence as to wiasrrison would have said or how
Garrison’s testimony would haveffected his trial other than
perhaps slightly further impeaching Moody’s testimony. Midgyett
does not allege that Garrison abuiave in any fashion provided
information that would have praled a viable defense for him at
trial. Therefore, he has not showrat Counsel erred in failing to
investigate or call GarrisorSee Gennetten, 96 S.W.3d at 153
(finding counsel ineffective for failing to investigate and call an
expert witness later shown to have been able, not only to impeach
another witness’s testimonygut to contradict it substantively,
which would have provided aable defense to Gennetten).

7. Teisha Moody: At Midgyett’s first trid, Counsel elicited from
Moody that the porch light was not on when she looked out the
front door and saw what she lateentified as Midgyett's eyes.
Counsel also elicited that, taf Kelly’'s murder, Moody went
upstairs in Kelly’s apartment to retrieve drugs that the robbers did
not find during the robbery beforghe left with Salisbury and
Hawkins to call the police. Counsel did not elicit similar testimony
from Moody at Midgyett's secondiat. Midgyett clams that this
error on Counsel’s part contriteal to his ineffectiveness.

Moody testified that it was dardutside when she looked through
two slats in the blinds and saw a pafireyes. She also testified that
she just saw the eyes for a secamd did not even have time to
lock the door before the robise burst through the door and
commenced with the robbery. The fact that the porch light was not
on adds little to this part of Moody’s testimony.

Moody also testified that she dhédeen doing drugs for hours on the
night of Kelly’s murder. She testified that she had done drugs the
night before Kelly’s murder, thathe sold drugs with Kelly, that

she did not identify herself immediately to police because she was
afraid of being arrested, and that she was incarcerated at the time
of Midgyett’s trials on drug tifficking convictions. After Moody’s



testimony, the jury already knew that Moody was a heavy drug
user and a drug dealer. Testimongttehe put off calling for help
for her dead or dying boyfriend vi& she went upstairs to gather
her things and the drugs that the robbers did not find would
possibly further impeach Moody, butig highly unlikely that it
would make any difference in the jury’s assessment of her
credibility and her idetification of Midgyett when considering her
testimony as a whole. Moreover, g motion court noted in its
order, “[a] simple failure tampeach a witness does not warrant
post-conviction relief."Gray v. Sate, 139 S.W.3d 617, 622 (Mo.
App. W.D. 2004). Movant must shothat had the witness been
impeached, it would have providadn with a defense or changed
the outcome of the trial.ld. In this case, the motion court found
that the testimony that Counsell¢a to elicit from Moody would
have neither provided a viablefdese nor changed the outcome of
Midgyett's second trial. We agree.

Prejudicial Effect of Error: The only one of Counsel’s alleged
trial errors that is even argolgg a legitimateerror would be
Counsel’s failure to call Angel teupport Midgyett's alibi defense.
And, standing by itself, Counsel’s failure to produce Angel, whose
testimony was not strong and wassthp duplicative of her sister’s
testimony, was not reasonably likety have affected the outcome
of Midgyett's second criminal trialThe other alleg® errors were
not errors at all, but rather mers of sound trial strategy, or
matters of no evidentiary cosguence. “Numerous non-errors
cannot add up to errorSate v. Gray, 887 S.W.2d 369, 390 (Mo.
banc 1994) (internal quotation omitted). There was simply no
cumulative or aggregate effect of errors for the motion court to
consider and we find the motiolouwrt’s analysis to comport with
the Strickland requirements. Accordingl Midgyett's third point

on appeal is denied.

Conclusion
It was not clearly erroneous forelmotion court to conclude that
Counsel was not constitutionallyefiective in his representation
of Midgyett at his second trial. Thus, the judgment of the motion
court is affirmed.

(Doc. No. 8, Ex. 4, pp. 5-15).

The resolutions of grounds 4, 5, 6, 7, 8, 9, ahdy the state court did not result“an



decision that was contrary tor involved an unreasonable applion of, clearly established
Federal law, as determined by the Supreme Court of the United’State$a decision that was
based on an unreasonable determination of the faclight of the evidence presented in the
State court proceedifg28 U.S.C§ 2254(d)(1) and (2) (as amemdApril 24, 1996), as defined

by the Supreme Court in Williams v. Taylor, 529 U.S. 362, 412 (2b0®pplying the

Strickland standard of resiv to the facts as set forth in thexord, the Court fids that counsel
was not ineffective.
Grounds 4, 5, 6, 7, 8, 9, and 11 are denied.

CERTIFICATE OF APPEALABILITY

Under 28 U.S.C§ 2253(c), the Court may issue atderate of appealability onlywhere
a petitioner has made a substantial showihthe denial of a constitutional right. To satisfy
this standard, a pefither must show that‘aeasonable juridtwould find the district court ruling

on the constitutional claim(s)debatable or wronyy. Tennard v. Dretke, 542 U.S. 274, 276

(2004). Because petitioner has not met thisidsed, a certificate of appealability will be
denied. _See 28 U.S.€2254, Rule 11(a).
ORDER
Accordingly, it iSORDERED that:

(1) the above-captioned titeon for a writ of haleas corpus is denied;

2 According to the conetence of Justice OConngained by four othemembers of the Court,

under the contrary tdause, a federal habeas court may grantht if the stateourt arrives at a
conclusion opposite to that reached by [the Suptebourt on a question of law or if the state
court decides a case differentthan [the Supreme] Courhas on a set of materially
indistinguishable facts. Under the unreasonablglication clause, a federal habeas court may
grant the writ if the state court identifies the correct legal principle from [the Supreme] Courts
decisions but unreasonably applies that principle to the facts of the prisoners case. Williams, 529
U.S. at 413, 120 S.Ct. at 1523.



(2) this case is dismmsed with prejudice; and

(3) the issuance of a certificate of appealability is denied.

/s/ Gary A. Fenner

GARY A. FENNER
UNITED STATES DISTRICT JUDGE

Kansas City, Missouri,

Dated:_May 30, 2014.



