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UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

LAURIE BECKER, )
Petitioner, ))
VS. )) Case No. 13-1252-CV-W-GAF-P
STEVE LARKINS, ))
Respondent. : )

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS AND
DENYING A CERTIFICATE OF APPEALABILITY

Petitioner, a convictedtate prisoner currently confined at the Chillicothe Correctional
Center in Chillicothe, Missourhas filed_pro se a petition for iwof habeas corpus pursuant to
28 U.S.C. § 2254. Petitioner challenges her 2@iivictions and sentences for five counts of
first degree statutory sodomy, seven counts df diegiree statutory rape, and three counts of first
degree child molestation, whickere entered in the Circuit Caunf Pettis County, Missouri.
Petitioner filed a motion for state post-conwctirelief pursuant to Mo. Sup. Ct. R. 24.035, the

denial of which was upheld on appeal. Barck. State, WD75302 (Mo. Ct. App. Aug. 6, 2013)

(unpublished opinion); Respondent’s Exhibit E.

Petitioner raises nine (9) grounds for relidRespondent contendisat Grounds 1, 2, 7,
and 8 are procedurally defautend, alternatively, are withoumterit and that the remaining
Grounds 3, 4, 5, 6, and 9 are without meriDespite this Cowls March 25, 2014, Order
directing petitioner to reply to respondentsponse, petitioner has not filed a reply.

FACTUAL BACKGROUND

In affirming the motion court’s denialf petitioner's Rule 24.035 motion, the Missouri
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Court of Appeals, Western Disttj set forth the following facts:

On February 9, 2010, the state et Becker with five counts of
statutory sodomy in the first degree,agircounts of class A child molestation in
the first degree, and seven counts ofustay rape in thefirst degree. On
December 10, 2010, Becker appeared in person and advised the court that she
understood the charges. The court advidecker that the range of punishment of
the various charges ranged from fiveays to life imprisonment. Before her
guilty plea, it was explained to Becker abeutering an open guilty plea. Becker
was told that the prosecutor would recommend that all her sentences run
concurrently. This meant that theresnva possibility of sentences of only ten
years. Becker was also instructed that under the open guilty plea that the court
did not have to accept the recommendatiom the prosecutor that her sentences
run concurrently. Furthermore, BecKkemew that if she decided to plead not
guilty based on a mental disease or defacan open guilty plea there was a
possibility that she could be found guilty a jury like her co-defendant—which
the jury recommended receive eleven conseelife sentences. After discussing
her options with counsel, Beckentered an open guilty plea.

On March 3, 2011, Becker appeared for sentencing. The state argued that
Becker be sentenced to life imprisonmbatause of the nature of the crimes and
that the crimes were against three chitgrevo of which were her own children.
Becker’'s counsel argued that ten yeauld be justice for Becker because of
Becker’'s mental health history and besaushe had inflicted self punishment on
herself. Becker testified at sentenciegarding her mentddealth history. She
testified that although she is much betwew, her mental illness caused her to
commit the crimes. She also testified trethough at the time of the crimes she
did not realize what she was doing was wrong, she was sorry for what happened
and that if the situations weredase again today, it would not happen.

Before announcing the sentence, tioeirt commented on the seriousness
of the crimes, that Becker did not appéarme ill, and pointed out that she had
made criminal decisions. The courntanced Becker to life imprisonment for
each offense, except for the three child molestation charges in which she received
fifteen years each. The court ordetled sentences to run concurrently.

On June 10, 2011, Becker filed a m® motion pursuant to Rule 24.035.
She later, with the astance of counsel, filed an amended motion alleging
ineffective assistance @liea counsel. On Apr24, 2012, the motion court held
an evidentiary hearing. Ale hearing, Becker, Beckegdea counsel, and Dr. A.
E. Daniel, a psychiatrist, testified.

Dr. Daniel testified that, in his pfessional opinion, at the time of the
alleged crimes, Becker was suffering franmental disease defect, the mental
disorders were severe, and Becker’s impant was profound. He also testified
that Becker was not capable of apprac@the nature, quality, or wrongfulness



of her actions and was not capable @iforming her conduct to the law when the
alleged crimes occurred. Dr. Danmdncluded that Becker’s boyfriend, during
the period of time the crimes occurred, exercised significant control over Becker
and groomed Becker and the children to make them participate in sexual
misconduct.

Counsel testified that hgas aware of Becker’s pshiatric history and her
diagnosis of a bipolar disorder. Whiteunsel did not obtain Becker’'s medical
records or have her evaluated by a memtalth expert, counsel did discuss a not
guilty by reason of mental disease oretgfplea with Becker. Counsel did not
specifically tell Becker the differee between conditional and unconditional
release, but discussed tteajudge would determine wther or not she would be
released. Counsel testified that if Beckégaded insanity #t there was a real
possibility that, from his experience, slveuld never get outral that the mental
hospital was as bad as prison with pegleeaming nonstop. Becker told counsel
that she was not interested in a mental insanity plea.

Becker testified at the hearing thslhe told counsel of her extensive
medical history and her bipoldiagnosis. Becker also testified that counsel told
her that he would obtain her mental leaecords but nevedid. She further
testified that counsel never gaverhie opportunity to request a mental
evaluation before she pled guilty and that if she had been offered to be evaluated
she would have agreed to do so. Bedkstified that she was aware of her co-
defendant’s consecutive life sentencad admitted that she knew that her open
plea could result in concurrent or consecutive life sentences. Additionally,
Becker testified that counsel advised het to plea a mental disease or defect
defense. She testified that she tooklédml advice and decided not to pursue the
defense.

After the evidentiary hering, Becker's Rule £035 motion was denied.
On May 23, 2012, the Findings of Faahd Conclusions of Law overruling
Becker’'s motion were emnted. Becker appeals.
Respondent’s Exhibit E, pp. 3-5.

Before the state court findings may be set@sadfederal court must conclude that the

state court’s findings of fact lack even faipport in the record._ Mahall v. Lonberger, 459
U.S. 422, 432 (1983). Credibility deteinations are left for the seatourt to decide. Graham v.
Solem, 728 F.2d 1533, 1540 (8th Cir. en banc), cert. denied, 469 U.S. 842 (1984). It is

petitioner’s burden testablish by clear and convincing eviderthat the state court findings are



erroneous. 28 U.S.8.2254 (e)(1). Because the state court’s finds of fact have fair support
in the record and because petitioner has failezbtablish by clear and convincing evidence that
the state court findings are erroneous, the Ciefdrs to and adoptlkdse factual conclusions.

GROUNDS3-6 AND 9

In Ground 3, petitioner asserts a claim of inefive assistance ofidl counsel in that
counsel allegedly failed to investigate and subimdings of a defense of a cognitive defect due
to a head injury causing petitioner “to hatreuble making decisions.” Doc. No. 1, p. 11.
Respondent contends that, a fost-conviction hearing, Dr. Dahidid not find that petitioner
had a head injury and that petiter herself denied having suchead injury. Doc. No. 8, p. 23.
Additionally, respondent argues thatitioner did not present any evidence demonstrating that
trial counsel could have found an expert to tgdtfpetitioner’s cognitive problems. Id.

In Ground 4, petitioner asserts a claim of irefive assistance ofidl counsel in that
counsel failed to submit medical records showpegtioner’s history of severe mental disorders
and failed to investigate by having her evaluated byrensic psychiatrist. Doc. No. 1, p. 14. In
Ground 5, petitioner asserts a claim of ineffectigsistance of counsel that counsel failed to
inform petitioner of conditional and unconditional releases. Doc. No. 1, p. 16. In Ground 6,
petitioner asserts another claimioéffective assistance of trial counsel in that counsel did not
petition the court either to hayeetitioner declared unfit to aid in her defense or to change her
plea to not guilty by reason of mental disease or defect. Doc. No. 1, p. 17.

In Ground 9, petitioner asserts that she desied due process when the motion court

contested the validity dfer expert without holding a hearinghaving contrary testimony. Doc.

In a proceeding instituted by an application for wrihabeas corpus by a person in
custody pursuant to a judgmentaoEtate court, a determinatiof a factual issue made by a
State court shall be presumed to be correck applicant shall havedhburden of rebutting the
presumption of correctness Ixjear and convinng evidence. 28 U.S.C§ 2254(e)(1).
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No. 1, p. 21. Respondent contends that this claim should be dismissed because it is both
factually wrong and not an independent claimaafonstitutional violation. Doc. No. 8, p. 13.
Respondent argues that petitionesgert, Dr. Daniel, did testify @ hearing where the State did
cross-examine him. Doc. No. 8, p. 21. Additibhnarespondent asserts that the motion court
and the Missouri Court of Appeals did not exgslg reject Dr. Daniel’sestimony but that,
because petitioner had the burden of proof on famsl the state court wdree to find that the
portions of Dr. Daniel's testimony supporting petiter were less credible than the portions of
that testimony that did not suppgetitioner. _Id.

The Missouri Court of Appeals, Western District, determined that counsel was not
ineffective as follows:

In Becker’s first poih on appeal, she argues thar plea counsel was
ineffective because counsel failed hwestigate her mental illness and potential
mental disease or defect defense anl@dao properly advise her concerning a
potential mental illness defense. Becker contends that if counsel had investigated
these issues and properly advised heg,gbuld have refused to plead guilty and
would have insisted upon going to trial.

There is no doubt from the record tiBscker has a long history of mental
illness, dating back before the crimes took place. The record reflects that
Becker's counsel was aware of Beckemental history, and that counsel
explained to Becker a possible menthsease or defect defense. Counsel
explained to Becker that when a person is acquitted undetr guilty plea based
on a mental disease or defect, the person is then committed to the director of the
Department of Mental Health fatustody. Section 552.040.2, RSMo. (2000).
Counsel advised Becker that, from Counsel's experiences thas a possibility
that Becker might never beeleased once admitted ton@ental health facility.
Counsel informed Becker that releasenir such mental heal facilities is
ultimately determined by a judge. Counaedl the court informed Becker prior to
her plea of guilty that the range of psiminent for her various charges included
five years to life imprisonment.

Despite having this information, Bemkargues that her plea counsel did
not provide her with enough information neake an informed decision about a
potential mental disease or defect deste because he faildd tell her about
conditional and unconditional ingttional releasesnce in Department of Health
custody. However, although Becker's coeindid not specifically mention the



difference between conditional and unconditional release, he highlighted the
gravity of the offenses for which Becker was charged, advised her of the
possibility of no release based on his exgrese, but did not tell her that release
was impossible. To the contrary, sheswaformed that a judge would make a
determination as to release.

The record reflects that Becker was adequately informed, prior to entering
her guilty plea, of the ramifations of pursuing a mentdisease or defect defense
and of pleading guilty. Beek voluntarily chose to plead guilty. Thus, Counsel's
recitation of the statutory conditionaté unconditional release language was not
requisite for Becker to make an informddcision regarding pursuit of a mental
defense or pleading guilty. Moreover, thés no evidence in the record, nor does
Becker argue, that her plea was waluntary. Point one is denied.

In her second point cappeal, Becker argues the circuit court clearly
erred in overruling her Rul24.035 motion because hemosel failed to present
mitigating evidence at sentencing about &ignificant history of mental illness.
Becker contends that had this evidenbeen presented there is a reasonable
probability that Becker would have been sentenced to less time in prison. We
disagree.

Becker argues that there was substantial mitigating evidence that her
counsel could have presented during secihg regarding henistory of mental
illness. The mitigating evidence includexpert testimony, like that given by Dr.
Daniels at the evidentiary hearingnda numerous medical records. Becker
contends that had this evidence beengresl at sentencing there is a reasonable
probability that her sentence would halbeen lower. The record, however,
reflects that the court was presenteitigating evidence regarding Becker’s
mental health issues. Becker testifregarding her extensavhistory of mental
illness, and the prosecutor did not contest Becker's mental health history and
diagnosis. The court, fullaware of Becker's mentdiistory, chose to give
Becker concurrent life sentences, ratttean consecutive, because Becker chose
to take responsibility for her conduct.

Based on our review of the recowdk find no reasonable probability that
Becker’'s sentence would have been déf¢ had the court been provided with
additional information regarding her meni&alth issues. Therefore, Becker was
not prejudiced. Point two is denied.

We conclude, therefore, that tlegrcuit court did not err in denying
Becker’'s Rule 24.035 post-conviction relimbtion after an evidentiary hearing.
Counsel was not ineffective because counsel was sufficiently aware of Becker’s
mental history illness and properly advd®ecker of her potdial mental disease
or defect defense. Further, at senteg the court was fully aware of Becker's
mental health history, and even if the court had been given additional information
regarding her mental health issueseréhis no reasonable probability that



Becker's sentence would have been lower. We affirm the circuit court’'s
judgment.

Respondent’s Exhibit E, pp. 6-9.

In Strickland, the Court held that, in order feetitioner successfully to assert a claim for
ineffective assistance of tliacounsel, petitioner must d®nstrate that his attornsy
performance“fell below an objective standard of reasonablehessd that“the deficient

performance actually prejudiced him, _Strickland Washington, 466 U.568, 687-88 (1984).

This Court, moreover, may not grant habes®f unless the ate appellate coustdecisiorfwas
contrary to, or an unreasonakdgplication of, the standard articulated by the [United States]

Supreme Court in_Stricklard. Owens v. Dormire, 198 F.3@79, 681 (8th Cir. 1999), cert.

denied, 530 U.S. 1265 (2000). Bbow prejudice, petitioner mtestablish with "reasonable
probability” that she would not have entered a guilty plea and would have insisted on going to

trial had counsel been effective. HillLockhart, 474 U.S. 52, 58-59 (1985).

“A court considering a claim of éffective assistance must applys&rong presumption
that counsés representation was within theide rangé of reasonable pretsional assistance.

Harrington v. Richter, 131 S. Ct. 770, 787 (20Xgyoting Strickland, 466 U.S. at 689).

Petitioner must showithat counsel made errors so serious that counsel wésnotibning as the
‘counselguaranteed the defenddmt the Sixth Amendmerit.Strickland, 466 U.S. at 687.
Petitioner's representations at the guilty giearing carry a strong degree of verity and

pose "a formidable barrier in any subsequetataral proceedings.” Blackledge v. Allison, 431

U.S. 63, 73 (1977). In applyingdlstandard articulated in Stkiand, petitioner'drial counsel
was not ineffective because the ultimate decismplead guilty was petitioner's to make, so
counsel’s failure to do more than inform and advpetitioner of the mental disease or defect

defense was not an unreasonabé strategy. The Missouri Court Appeals, Western District,



found that petitioner’s counsel made a reasonable strategic decision not to produce additional
information regarding petitioner's mental hbaissues because there was no reasonable
probability that petitioner's sentence would hdeen lower, and such strategic decisions are
virtually unchallengeable, especially under 28 U.§@254. Strickland, 466 U.S. at 690-91;

Knowles v. Mirzayance, 129 &t. 1411, 1420 (2009); see alBtackmon v. White, 825 F.2d

1263, 1265 (8th Cir. 1987¥[T]he courts must resist thentptation to second-guess a lawger

trial strategy; the lawyer makes choices based on the law as it appears at the time, the facts as
disclosed in the proceedings to that point, and his best judgment as to the attitudes and
sympathies of judge and juty. “[I]t is not enough to complain after the fact that [petitioner]

lost, when in fact the strategy at trial may h#de=n reasonable in the face of an unfavorable
case€’ Id. (citation omitted).

The statutory presumption set forth in Sext254(e)(1) "is particularly proper [in cases
involving the voluntariess of a guilty plea] in light of thetate trial court's ality to judge the
defendant's credibility and demeanotta plea hearing and the fact tHat]ore often than not a
prisoner has everything to gain and nothing to lose from filingllateral attack upon his guilty

plea." Weeks v. Bowersox, 119 F.3d 1342, 1352 (8th1997) (quoting Blackledge, 431 U.S.

at 71).
Petitioner has failed to proffetear and convincing &lence that her guilty plea was not

voluntary, knowing, and intellgnt. See Hunter v. Bowersox, 172 F.3d 1016, 1022 (8th Cir.

1999), cert. denied, 528 U.S. 1140 (2000). Thesklri Court of Appeal Western District,
affirmed the motion court’s finding that bottmne court and trial counsel were aware of
petitioner’s history of metal illness, that counsel informgxttitioner of the ramifications of a

plea of not guilty based on mental disease deadeand that, ultimately, petitioner chose to



plead guilty. Furthermore, petitioner failed demonstrate prejudice because there was no
reasonable probability that the outcome of thd tmauld have been different, in that the state
court was aware of petitioner's mental history and chose to give her concurrent life sentences,
rather than consecutive. Because the state 'sodeterminations were not based upon an
“unreasonable determination of tlaets in light of the evidenter a misapplication dfclearly
established Federal 1aW28 U.S.C.§ 2254(d)(1) and (2), Grounds6 and Ground 9 will be
denied.

PROCEDURALLY DEFAULTED GROUNDS 1-2 AND 7-8

In Ground 1, petitioner claims that herilguplea was involuntary and coerced because
defense counsel “told her 4 days before her gqpea if she continued with her desire to go to
trial he would have her declared unable to iai her defense.” Doc. No. 1, p. 6. Petitioner
claims counsel previously told her that, ifestvas committed to a mental facility, she would
spend the rest of her life there. Id. In Gro@pgbetitioner asserts that she never was “properly
informed she would plead guilty until secontasfore she approached the podium at her open
plea proceedings.” Doc. No. 1, p. 9. Petitioclarms that she proceeded under duress because
she was threatened that if silid not go forward she would lekeclared unfit and locked away
for the rest of her life,_Id. Respondent argues thadtate court, petitioner did not raise either of
these grounds and that, furthermore, both of tlaeenrefuted by the remb of the plea where
petitioner “was clearly informed that she was gntga plea of guilty and stated that she had not
been threatened.” Doc. No. 8, pp. 2-3.

In Ground 7, petitioner asserts a claim of inetifee assistance of counsel in that counsel
failed to offer a legal defense. Doc. No 1, p. P&titioner claims counsel called no witnesses to

support petitioner, made no motions, submitted no evidence, and “made no petitions.” Id.



Respondent contends that, contrémypetitioner’s allegations, threcord refutes her claim that
counsel did nothing in support ofrhease. Doc. No. 8, p. 31. Respondent states that counsel did
disclose potential defense witnesses and issbpoenas for those withesses and, additionally,
even after petitioner opted togald guilty, that counsel callguetitioner as a witness at her
sentencing hearing. Doc. No. 8, pp. 31-2.

In Ground 8, petitioner assedsclaim of prosecutorial misaduct in that the prosecutor
failed to submit and investigate findings of sevenental illness as told to police officers by
petitioner's daughter. Doc.dN 1, p. 20. Respondent argueattthe State does not have a
constitutional obligatiomo perform any particular investigati in any case, more significantly in
the case of a defense of mental disease. DNoc.8, p. 33-4. Respondeasserts that plea
counsel was aware of the evidence of petitionemantal health history as testified to by
petitioner’s daughter at her ceféndant’s trial. Doc. N3, p. 34. Additionally, respondent

contends that, if petitionas asserting a claim under Bsag. Maryland, 373 U.S. 83 (1963),

petitioner fails to show that this evidence wappressed or that it wanaterial._Id.

Respondent argues that, because petitionenatiéghclude the claims in Grounds 1, 2, 7,
and 8 of this petition in stateourt, petitioner procedurally defaulted these claims. Petitioner
asserts ineffective assistancepafst-conviction counsel to excudefault of Grounds 1 and 7.
Doc. No. 1, pp. 6-7, 19.

If petitioner intends to assedn independent claim of effective assistance of post-
conviction counsel, petitioner’'s @ha is not cognizable in federblbbeas. “The ineffectiveness
or incompetence of counsel during Federal ateStollateral post-coration proceedings shall

not be a ground for relief in a proceeding arising under section 2254.” 28 U.S.C. § 2254(i); see

also Christenson v. Ault, 598 F.3d 990, 995-96 (8th Cir. 2010) (“There is no federal

10



constitutional right to the effective assistarof post-conviction counsel.”) (citation omitted).

If petitioner intends to assert a claim thgdst-conviction counsel was ineffective for
failing to raise a claim that plea counsel wasffective for failing toargue, “[a] habeas
petitioner is required to pursue allailable avenues of relief in the state courts before the federal
courts will consider a clairh. Sloan v. Delo, 54 F.3d 1371, 1381 (8th Cir. 1995), cert. denied,
516 U.S. 1056 (1996)¢If a petitioner fails to exhaust state remedies and the court to which he
should have presented his clamould now find it procedurally eed, there is a procedural
default? 1d.

Petitioner procedurally defaulted her claims for relief by failing to assert the claims in her
post-conviction motion or on appeal from thenidé of her Rule 24.035 motion. See Sweet v.
Delo, 125 F.3d 1144, 1149 (8th Cir. 1997) (recognizingt failure to present claims in the
Missouri courts at any stage direct appeal or post-convioti proceedings is a procedural
default), cert._denied, 523 U.S. 1010 (1998). federal court may not review procedurally
defaulted claimsunless the prisoner can demonstrate céusthe default and actual prejudice
as a result of the alleged violation of federal,laor demonstrate that failure to consider the

claims will result in a fundanmeal miscarriage of justice.Coleman v. Thompson, 501 U.S. 722,

750 (1991). Petitioner has not demonstratedecaungrejudice for defaulting Grounds 1, 2, 7,
and 8.

Petitioner fails to establish that post-conwaotcounsel’s failure tpresent the underlying
ineffective assistance plea counsel claim in petitionergnended post-conviction motion rises
to the level of ineffectig assistance of counsel or that timelerlying claim haserit, especially

considering petitioner’s repredations at the plea hearindgMartinez v. Ryan, 133 S. Ct. 1309,

1318 (2012) (holding that petitionenust make a showing th@bst-conviction counsel was

11



ineffective under the standard set forth in &iiand and must demonstrate that the underlying

claim has merit);_Strickland, 466 U.S. at 687-88onsequently, petitioner fails to establish

cause for the procedural default of her underlynaffective assistance of plea counsel claim.
Petitioner also has failed to show thauadamental miscarriage @fstice will result if

her defaulted claims are not considereee 3bdi v. Hatch, 450 F.3d 334, 338 (8th Cir. 2006)

(petitioner must present new evidence that affirmatively demonstrates that [s]he is actually

innocent of the crime for which [s]he was conetttin order to fit within the fundamental

miscarriage of justice exception), cert. deneth U.S. 1036 (2006). As a result, Grounds 1 and

7 are either not cognizable in federal habeas addition to Grounds 2 and 8, are procedurally

defaulted and will be denied.

CERTIFICATE OF APPEALABILITY

Under 28 U.S.C. § 2253(c), the Court may isswertificate of appeability only “where
a petitioner has made a substdngiaowing of the denial of aoastitutional right.” To satisfy
this standard, a petitioner musiosv that a “reasonable jurist” walifind the district court ruling

on the constitutional claim(s) “debatable wrong.” Tennard v. Dretke, 542 U.S. 274, 276

(2004). Because petitioner has nwt this standard, a certificate affpealability will be denied.
See 28 U.S.C. § 2254, Rule 11(a).
Accordingly, it sSORDERED that the petition for writ ohabeas corpus is denied, the

issuance of a certificate of appealability is @eniand this case is dismissed with prejudice.

/s/GaryA. Fenner
GARYA. FENNER
UNITED STATESDISTRICT JUDGE

Kansas City, Missouri,

Dated: June 12, 2014.
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