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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

JOSEPH M. HERRERA and LINDSAY B)

HERRERA, )
)
Plaintiffs, )
) No. 4:14-CV-00066-NKL
V. )
)
WELLS FARGO BANK, NATIONAL )
ASSOCIATIONand KOZENY & )
MCCUBBIN, L.C., )
)
Defendants. )
ORDER

Defendants Wells Fargo Bank, N.AWells Fargo”) and Kozeny & McCubbin,
L.C. (“Kozeny”) move to dismiss Plaiffiis Joseph and Lindsay Herrera’s Amended
Complaint for failure testate a claim. [Doc. # 24For the reasons set forth below,
Defendants’ motion is GRANTED and thaase is DISMISSED, with prejudice.
l. Background

This case arises from an unlawful de¢aiaction against Plaintiffs that was filed
by Wells Fargo on November 11, 2013 in Migs state court. The unlawful detainer
action, in turn, arose from Plaintiffs’ alleged failure to surrender a property that Wells
Fargo purchased at a foreclosure sale awolége 31, 2013. Wellsargo obtained the
deed to the property on November 4 and recorded theatheldvember 5. That same

day, Kozeny, which served as counséiells Fargo for all matters related to the
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foreclosure and unlawful detainer action, magel@tter to Plaintiffs at the foreclosed
property demanding that Plaintifiscate the property immediately.

Plaintiffs allege that theyacated the propgrwithin a few days of receiving the
letter from Kozeny and sometaprior to November 11,043. On December 6, 2013,
Plaintiffs moved for summary judgmenttime unlawful detainer action on the ground
that they did not occupy theqgperty on or after the daWells Fargo filed this suit.
Wells Fargo voluntarily dismissed its untmidetainer action against Plaintiffs on
December 10, 2013.

Plaintiffs subsequently initiad the present case as agbiwe class action, alleging
that Defendants had no basis in law or facffiling the unlawful detainer suit and have
filed similarly unfounded actions against numes residents of Missouri. Plaintiffs’
Amended Complaint asserts sulogitze claims for: (1) malious prosecution; (2) abuse
of process; and (3) prima facie tort/intie®nal infliction of emotional distress.

. Discussion

A. Malicious Prosecution

Defendants argue that Plaintiffs’ atafor malicious prosecution must be
dismissed because Plaintiffs’ allegationswlthat Defendants daprobable cause for
filing the unlawful detainer action. The absemf probable cause is an essential element
of a claim for malicious prosecutiorrisher v. Wal-Mart Stores, Inc619 F.3d 811, 822
(8th Cir. 2010)State ex rel. Police Ret. Sys. of St. Louis v. MumBiéstS.W.2d 553,
555 (Mo. 1994). In the context of a civil suit, probable cause is defined as “a reasonable

belief in the facts alleged plus a reasondiglief that the claim mabe valid under the
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applicable law.” Diehl v. Fred Weber, Inc309 S.W.3d 309, 318 (Mo. Ct. App. 2010)
(citing Mummert 875 S.W.2d at 555). The existenceuoibable cause is thus predicated
on the filing party’s honest and reasoryaléld beliefs, not on “what may have
ultimately proved to be thactual state of facts.id. (quotation omitted). Nonetheless,
parties that file civil suits arheld responsible both “for the facts known to them at the
time of the filing and for all other faxtascertainable thugh due diligence.’Brockman

v. Regency Fin. Corpl24 S.W.3d 43, 47 (M Ct. App. 2004)accordZike v. Advance
Am., Cash Advandétrs. of Mo., InG.646 F.3d 504, 511 (8t@ir. 2011). In addition,
“because ‘[p]roving the want of probableusa involves proving a negative,” Missouri
courts have determined that ‘the slightegprafof is all that is required to make a prima
face case.’ "Zike 646 F.3d at 510 (quotirfgust v. Francois913 S.W.2d 38, 44 (Mo.
Ct. App. 1995)).

In this case, Plaintiffs claim that Defemdisdid not have a reasonable belief in the
factual or legal basis of the unlawful detainer action. Under Missouri law, “an action for
unlawful detainer is amited statutory action where the sole issue to be decided is the
immediateright of possession to a parcel of real propertyS Bank NA v. Watsp88
S.W.3d 233, 234-35 (Mo. Ct. App. 2012 cordFed. Nat'| Mortg. Ass'n. v. Wilsqi09
S.W.3d 490, 495 (Mo. Ct. App. 2013). $occeed on a claim for unlawful detainer
following foreclosure, the plaintiff must shd\{d) that the propertyvas purchased at a
foreclosure sale, (2) the defendant recgimetice of the foreclosure, and (3) the

defendant refused to surrengessession of the propertyWilson 409 S.W.3d at 495.



Plaintiffs allege that Defendants lackabable cause only as to the third element
of a claim for wrongful foreclosure—refudal surrender the prepty. Defendants
maintain that they necessarily had probableseaas to this element because Plaintiffs
admittedly continued to occupy the propeafter the foreclosure sale. Under Missouri
law, Wells Fargo’s possessory interesthia property vested at the time of the
foreclosure saleSeeHallquist v. United Home Loans, In@15 F.3d 1040, 1047 (8th
Cir. 2013);In re Tucker 290 B.R. 134, 136 (Bankr.[E. Mo. 2003) (citing Mo. Reuv.
Stat. § 443.290 (1939)). Although Wellsr§fa did not obtain the deed to the property
until November 4, 2013, the élé is merely evience of a right of possession; the right
itself “is based upon thiact of the sale.”Wells Fargo Bank, N.A. v SmjtB92 S.W.3d
446, 462 (Mo. 2013). Plaintiffs do not alletpat they did not receive the statutorily
mandated notice of the impending foreclosung, e successor trustealeed states that
such notice was provided, [Doc. # 1-4 atvich provides prim#acie evidence that
Plaintiffs received notice of the foreclosusegWilson 409 S.W.3d at 498 (“The
successor trustee’s deed stateat the trustee gave notice of the foreclosure to
Respondent in satisfactiah Section 443.325.3This recital serves ggima facie
evidence that the Respondent reediwotice of the foreclosure.”).

As a result, Plaintiffs had constructikrowledge that thewere unlawfully
occupying the property as of the édatosure sale on October 31, 201 &, but
nonetheless continued to occupy the premisesthermore, Plaintiffs concede that they
continued to occupy the property for sotime even after receiving Defendants’ letter

demanding that they vacate. [Doc. # 34@t Therefore, assuming these facts to be
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true, Plaintiffs were guilty of unlawful detainer at that point in tirfBee JP Morgan
Chase Bank v. Tat@79 S.W.3d 236, 239 (Mo. Ct. App009) (“JP Morgan gave notice
to the Tates of the foreclosure and demariteyl vacate the property, and the Tates did
not vacate the property. Thus, at that tithe, Tates were guilty afnlawful detainer.”).

The question presented on this motiowlether Defendants nonetheless lacked
probable cause as to whether Plaintiffs were refusing to surrerdemberty at the time
the wrongful detainer action was filed. érbrux of Plaintiffs’ position is that they
vacated the premises as s@spracticable upon receiving the November 5, 2013 letter
from Kozeny and no longer oqaed the premises as of ember 11, 2013—the date
the unlawful detainer action was filed. Pl&#fis maintain that tk latter allegation in
particular, that they vacatedetipremises prior the filing of the unlawful detainer action,
Is sufficient to show that Defendants lacked probable cause for tnefuhtietainer suit.
A number of Missouri courts have ruled,tire context of unlawful detainer actions
arising from the landlord-tenant relationship, that “[a]nacttn unlawful detainer is a
possessory action, and possessiotherdate the action is filad an essential element of
such a cause of action3tamatiou v. El Greco Studios, In898 S.W.2d 571, 575 (Mo.
Ct. App. 1995)accordCohn v. Missouri Terminal Oil Co590 S.W.2d 381, 382 (Mo.
Ct. App. 1979)Williams v. Carey225 S.W.2d 157, 159 (M&t. App. 1949) (quoting
Loan v. Smith76 Mo. App. 510, 511 (Mo. Ct. App. 18983ge alsdel Commune v.
Bussenl1l79 S.W.2d 744, Bi(Mo. Ct. App. 1944) (“Theetition was defective in failing
to allege that the premises were wrongfaltained at the time diie institution of the

action.”).



However, Plaintiffs’ position erroneoustpnflates lack of occupancy with
surrender of possession. Although Plaintiffsgal¢hat they vacateitie property prior to
November 11, 2013, they do raitege that they took anyegis indicating their intent to
surrender possession, such asihg over the keys to th@operty. Put differently,
Plaintiffs have not alleged that they gayethe ability to possesise property prior to
November 11, 2013. Conseauiy, had Defendants visitedetproperty on November 11
and found it to be unoccupied, they stitbudd not have known wédther the apparent
dispute over possession, as demonstrayeelaintiffs’ unexplained and unlawful
occupancy up to that point, persistétkee Spalding v. Mayhal7 Mo. 377, 380 (1858)
(“[AJlthough he moved away, if by retainirtge key he intended to hold the exclusive
possession to himself, it continued in hior, actual possession does not mean that the
owner must remain continually on the land.”).

The dispositive question with respect taiRtiffs’ claim for malicious prosecution
Is not whether there was actually a dispater the right to pssess the property, but
rather whether Defendants reasonably beliestsddh a dispute existed. Where the facts
are undisputed, this is a qties of law for the CourtFust v. Francois913 S.W.2d 38,
44 (Mo. Ct. App. 1995). Accepting Plaintiffallegations as true, the facts known to, or
knowable by, Defendants were that Plaintiffs, with constructive knowledge of the
foreclosure sale and the attendant loss @i fossessory right, continued to occupy the
property for six to ten days after the satel for a number of days after receiving actual
notice of the sale and a demand to vacHtes unclear what additional evidence of

refusal to surrender possession Defendanghimeasonably havgeen expected to
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obtain beyond Plaintiffs’ contindeoccupancy after the foreclog sale and receipt of the
demand to vacate. Although Riaffs argue that they simplyeeded a reasonable period
of time to vacate the property after receiving athotice of the foreolsure sale, they do
not allege that they made any attempt to convey this need tadaefis. Furthermore,
even assuming that they had, Plaintiffs hawed no authority that suggests Defendants
would have been obliged to take them airtlvord in this respct. The Missouri Court

of Appeals has held that, immediately ugba foreclosure sale, a holdover borrower’s
continuing possession becomes adveRsdl. Const. Servs., Inc. v. Lewi6 S.W.3d

284, 290 (Mo. Ct. App. 2000). Consequgnto quell any uncertainty and avoid all
attempts to toll the statut# limitations, Defendants wentitled to file the unlawful
detainer suit in order to immediately reslhe apparent dispute over possession. This
IS the very purpose of the unlawful detainer statute.

Finally, to the extent that Plaintiffs ggest Defendants were required to make a
written demand for possession of the propprigr to bringing arunlawful detainer
action, [Doc. # 19 at 4] (“Mo. Rev. St& 534.030.1 requires both a demand for
possessions and a refusal to surrender possegsthis claim is contrary to Missouri
law. The Missouri Court of appeals recergtfjdressed this issuend found that “[s]ince
the nineteenth century, Missouri courts mpteting the unlawful detainer statute have
unequivocally determined that the writtermdiend requirement should apply only to the
intruder class.”"Wilson 409 S.W.3d at 498. TWilsoncourt reaffirmed this
interpretation of the statute, holding thdt@dover borrower igiot entitled to receive

written demand for the property and tHafhe notice requird for an impending
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foreclosure satisfies any notice require@stablish unlawful detainer against a
foreclosed borrower.ld. at 498-99.

B. Abuse of Process

Defendants also argue that Plaintiffs’ Amded Complaint fails to state a claim for
abuse of process. To succeed on a claimalfose of process, tipdaintiff must show
that: “(1) the defendant made an illegaiproper, perverted use of process, which was
neither warranted nor authorized by the pssc¢and] (2) the defendant had an improper
purpose in exercising such illegal, perned, or impropeuse of process.Diehl, 309
S.W.3d at 320. With respect to the secomranelnt, “[t|he test is whether the process was
used to accomplish some unlawful end ocdmpel the plaintiff to do some collateral
thing that he could not blmmpelled to do legally.'ld. “The difference between a claim
for malicious prosecution and abuse of process . the misuse gfrocess for an end
other than that which it wakesigned to accomplish 4.

In this case, Plaintiffs v&@ not alleged that Defenats acted with any improper
purpose in filing the unlawful detainer amti Plaintiffs’ sole allegation is that
Defendants filed the suit “merely to expedite threclosure process.” [Doc. # 34 at 12];
see alsqDoc. # 19 at 3] (“The object of the ciwbnspiracy . .. was to . . . use the device
of a complaint in unlawful detainer tagedite foreclosure preedings, . . ..").

However, resolving immediate disputes opessessory rights folang a foreclosure
sale is a central purpose of the unlawful detainer stakigg, Wilson 409 S.W.3d at
495. Plaintiffs have not alleged that Dedants filed the unlawful detainer suit for any

purpose other than determining the right to possession as a result of Plaintiffs’ continued
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occupancy of the property following the folesure sale. There is no allegation that
suggests Defendants sought any unlawful@rd compel Plaintiffs to perform any
collateral act that Plaintiffs could not bempelled to do legally. Consequently,
Plaintiffs have failed to state a claim for abuse of process.

C. Prima Facie Tort/Intentional Infliction of Emotional Distress

Plaintiffs treat their claims for primfacie tort and intentional infliction of
emotional distress as one cause of actioniHage claims entail diact elements. The
elements of prima facie tort are: “@n intentional lawful act by defendant; (2)
defendant's intent to injure tipdaintiff; (3) injury to the phintiff; and (4) an absence of
or insufficient justificatbon for defendant's act.Nazeri v. Missouri Valley ColI860
S.w.2d 303, 315 (Mo. 1993). The Missourp&me Court has further clarified that this
“Is not a duplicative remedy for claimsathcan be sounded ather traditionally
recognized tort theaes, or a catchall remedy of last resort for claims that are not
otherwise salvageable undeaditional causes of action/d.

In this case, Plaintiffs’ claim for primadie tort is premised on the same basis as
their claims for malicious prosecution and abo$ process, specifically that Defendants
had no basis in law or fact for filing the unlaéletainer action. Plaintiffs have not set
forth any factual allegations that might entitlertinto relief under theory of prima facie
tort even if their allegationasre insufficient to state a chaifor malicious prosecution or
abuse of process. As a result, Plaintiffs’ éduative claim for primdacie tort appears to
be asserted for no purpose other tharuairneenting the requirements of these clearly

established causes of action and is subject to dismissal on this®asiglat 316 n.9.
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Furthermore, as discussed above, PlaintifieeHailed to allege that Defendants filed the
unlawful detainer suit ithout a reasonable belief in thelidéy of the claim or for any
improper purpose. Plaintiffs have thus fdite allege an absence of or insufficient
justification for filing the unlawful detaineaction and their claim for prima facie tort
must, accordingly, be dismissed.

Finally, to the extent that Plaintiffssert a claim for intentional infliction of
emotional distress, they have failed to gélehat Defendants’ ooluct was sufficiently
extreme or outrageous to maintainch a claim. “[l]t is fothe court to determine, in the
first instance, whether the defendarsis|[conduct may reasonably be regarded as so
extreme and outrageous as to permit recoveWilt v. Kan. CityArea Transp. Auth.

629 S.W.2d 669, 671 (Mo. Ct. App. 1982) aiRtiffs’ allegations show that Defendants
filed suit for unlawful detaineiollowing Plaintiffs’ continuel, unlawful occupancy after
the foreclosure sale. The Court cannot caielihat this conduct was “so outrageous in
character, and so extreme in degree, g®tbeyond all possible bounds of decency, and
to be regarded as atrocious, and utteriglerable in a cilized community.” Gibson v.
Brewer, 952 S.W.2d 239, Z4(Mo. 1997) (quotation omitt¢d Consequently, Plaintiffs’
claim for intentional infliction of emimonal distress must be dismissed.

[11.  Conclusion

For the reasons set forth above, Defensl&Vells Fargo Banky.A. and Kozeny
& McCubbin, L.C.’s motion to dismiss, [@&. # 24], is GRANTED and this case is

DISMISSED, with prejudice.
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& Nanette K. Laughrey

NANETTEK. LAUGHREY
United States District Judge
Dated: May 8, 2014
Jefferson City, Missouri
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