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UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

RAY ANTHONY ROLLINS,

N’ N’

Petitioner, )
VS. Case No. 14-0128-CV-W-NKL-P

TOM VILLMER,

e~

Respondent. )

OPINION AND ORDER DENYING PETITION FOR HABEAS CORPUS, AND
DENYING THE ISSUANCE OF A CERTIFICATE OF APPEALABILITY

Petitioner, Ray Anthony Rollins, filed thisgse habeas corpus petition pursuant to 28
U.S.C. § 2254 on January 28, 2014. Petitiotees not challenge argtate conviction or
sentence. Rather, petitioner challenges the dehialparole hearing bthe Missouri Board of
Probation and Parole (“MBPP”) aitlde Missouri Department of @@ctions (“DOC”). Prior to
filing this federal petition, peioner filed a declaratory judgmeattion in the Circuit Court of
Cole County, Missouri and the judge granted summadgment in favor of the DOC. Petitioner
appealed the circuit court’s decision, and Bhissouri Court of Appeals affirmed.

The petition raises three Grounds for e€li(1) that the DOC and the MBPP denied
petitioner due process when he was not grantear@le hearing on a specific date; (2) that the
trial court denied petitioner due process bgnging summary judgment in favor of the DOC and
denying his declaratoryuglgment actions; and (3) that the O@enied petitiorreaccess to the
courts by operation of its “QLT(qualified legal claim) policywhich he contends denied him
the right to legal counsahd access to the courts.

Respondent contends that narfepetitioner’'s Grounds areognizable on federal habeas

review.
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STATEMENT OF FACTS

The Missouri Court of Appeaummarized the facts as follows:

[Petitioner] pleaded guilty to burglary in the first degree, rape and
two counts of ACA. The Circuit @urt of St. Louis County sentenced
[petitioner] to a term of fifteen years on the burglary count to be served
concurrently with two encurrent terms of tweéyp-four years on the ACA
counts, followed by a consecutive termfige years on the rape count. The
burglary and ACA counts were calculated to start on October 15, 1991. The
rape count was calculated to stan October 14, 2010, which was the
conditional release date for the ACA counts under section 558.011.4(1)(c)
(the last five years of sentence of more than &#n years is the conditional
release term).

The DOC’s Board of Probation andrBie (“Parole Board”) held a
parole hearing on Octobe30, 1998, but declined tparole [petitioner]
based on the circumstances of his offenses--raping a teenage girl by the use
of threat and forcible compulsion-r@ on his failure to substantially
observe prison rules, as evidenced by his accumulation of conduct
violations, including theatening a correctional officer. The Parole Board
concluded that release at that tim@uld depreciate the seriousness of
[petitioner’s] criminal behavior and promote disrespect for the law. The
Parole Board held another hearingGetober 2003 but declined to grant
[petitioner] parole because the Parole Board concluded it would depreciate
the seriousness of the offenses.

In 2006 and 2007, DOC records custodian officers responded in
writing to inquiries by [petitioner]regarding his release. In a 2006
memorandum, the records officers advised [petitioner] that on the twenty-
four-year concurrent sentences for AQ# was required to serve nineteen
years before obtaining his condition@lease date oDctober 14, 2010,
when he would then begin serving Fige-year sentence for rape. He was
advised that on the five-year sentenaerépe he must serve three years and
four months before beq eligible for conditional release, which would
calculate to a date of February 14, 20He was also advised that he was
not serving a term oéighty-five percenon any of the offenses for which he
was sentenced. In a 2007 memorandin®,records officer confirmed that
the DOC hadnot applied statutory mininma terms based on section
558.019 and that [petitioner] must serthree years on the ACA sentences
prior to being eligible for parole. Ehrecords officer stressed that parole
dates are at the discretiohthe Parole Board.

Another parole hearing was held October 2008, but the Parole



Board declined to grant [petitioner] parole because the Parole Board
concluded it would depreciate the seriousness of the offenses and because
there did not appear to be a reasonable probability that [petitioner] would
live and remain at liberty without agaviolating the law based on his poor
institutional adjustment.

In January 2009, the Circuit Court of St. Louis County denied
[petitioner’s] previously filed motion requesting that the court correct the
DOC'’s alleged error in applying the definition of a “dangerous felony”
found in section 556.061nd the “minimum prisorterm” provisions of
section 558.019 to [petitioner’s] sentenc@he court found that “[n]othing
contained in [petitioner’'s] pleading causes the Court to find that relief
sought is either necessary or appropriate.”

On November 12, 2010, the Parole Board again considered
[petitioner] for parole and again deauh to release him because the Parole
Board again concluded it would depie the seriousness of the offenses.
However, the Parole Board did sdoée [petitioner[ for release from
confinement on February 13, 2014, cdiwtied upon his obtaining a GED,
having no contact with the victim, nalrinking, and attending substance
abuse and sex offended programs.

On November 29, 2010, [petitioner] filed a Petition for Declaratory
Judgment with the trial court allegirigat the DOC errormusly treated his
ACA conviction as a dangerous falounder the statutprminimum prison
term provisions of sections 556.061(8) and 558.019, making him ineligible
for parole on his ACA sentences for nineteen years rather than the three
years provided in section 571.015. Heuested declarations that (i) the
DOC erroneously applied the mandatory minimum prison term to his ACA
sentence, and (ii) his sentence for ACA is a term of three years and not
nineteen years.

The DOC filed a motion for summa judgment, arguing that
[petitioner’s] face sheet demonstrated that he was being counted as having a
three-year mandatory-minimum priséerm on his armed criminal action
sentences and was not being treatedtatutorily ineligible for parole as
evidenced by the fact that he reesl parole heangs in 1998, 2003, 2008,
and 2010. The trial court issu@d judgment on March 1, 2011, finding
that [petitioner’s] claim was refuted by the record and granting the DOC’s
summary judgment motion.

(Doc. No. 20, Respondent’s Exhibit F, pp. 2{#)ternal footnotes omitted) (emphasis in
original).

Before the state court findings may be sédegsa federal court must conclude that the



state cours findings of fact lack even fair suppant the record. _Marshall v. Lonberger, 459
U.S. 422, 432 (1983). Credibility deteinations are left for the statourt to decide. Graham v.
Solem, 728 F.2d 1533, 1540 (8th Cir. en banc 1984). It is petisoberden to establish by
clear and convincing evidence that the estapurt findings are ssneous. 28 U.S.(§ 2254
(e)(1)! Because the state coarfindings of fact have fair support in the record and because
petitioner has failed to establibly clear and convincing evidentteat the state court findings are
erroneous, the Court defers tadeadopts those factual conclusions.

GROUNDS1& 2

In Ground 1, petitioner claims that he hakbarty interest in the DOC granting him a
parole hearing on a date certaim. Ground 2, petitioner claims thhis right to due process was
violated by the denial of a pale hearing and by the statéatrcourt when summary judgment
was granted in favor of the DOC and petitidaeleclaratory judgma action was denied.

As a preliminary matter, petitioner's Ground 1 is moot. Petitioner claims that he should
have received a parole hearing in 1996 and ¢bisrt has no available means to correct that
almost twenty years after-the-fact. Additionallige record, as provided by petitioner, indicates
that the DOC did grant petitioner parole hegsira number of times between 1998 and 2010.
Any harm suffered by petitioner was remediedewthe was granted a parole hearing in 1998.
Further, to the extent that petitioner’'s claimn@ moot, petitioner has no liberty interest in the

DOC granting him a parole hearing on &edeertain._Green v. Black, 755 F.2d 687, 688Q#.

1985).

As it concerns Grounds 1 and 2, the Missowu of Appeals held that petitioner’s

%In a proceeding instituted by an application a writ of habeas corpus by a person in
custody pursuant to the judgmentaofState court, a determinatiof a factual issue made by a
State court shall be presumedbi® correct. The applicant $hiaave the burden of rebutting the
presumption of correctness by clear and convincing evider28U.S.C§ 2254(e)(1).



claim in his declaratory judgmeraction was refuted by the redoand that the trial court
appropriately granted summary judgment in fagbthe DOC. In disposing of these grounds,
the state appellate court held as follows:

. . . [Petitioner] confuses higsarole eligibility date, based on his
minimum prison term with higonditional release date. [Petitioner] was
sentenced to twenty-four yeansnprisonment on each of his ACA
convictions, to be servamncurrently; the sentences were cal@adab start
October, 15, 1991. He was requiredsirve a mandatory minimum of
three years imprisonment before bexing eligible forparole. § 571.015.1.
[Petitioner’'s] face sheet clearly indicates that [petitioner] was parole
ineligible on the ACA charges for #e years. [Petitioner], however, was
granted parole hearings after sagrihis mandatory three-year minimum
term. The record includes noticalsparole denials from 1998, 2003, 2008,
and 2010. The Parole Board exercisedliscretion in denying [petitioner]
parole after he became eligibl&eeState ex rel. Cavallaro v. Groose, 908
S.w.2d 133, 135 (Mo. Banc 1995) (statithe Parole Board has “almost
unlimited discretion” in deciding wdther to grant pale release).

On the other hand, the Parole Board exercises limited discretion
over [petitioner’s] conditional release datenich is specifically dictated by
statute. Under sectio 558.011.4(1)(c), [petitiomes] twenty-four-year
sentence is divided into a nineteyear prison term and a five-year
conditional release term, although undabsection 5, the prison term may
be extended up to a maximum of théirensentence of imprisonment by the
Parole Board. [Petitioner’s] face sheet clearly indicates that heligdse
for conditional release on the ACz#harges on Octobd4, 2010, which is
nineteen years after his sentenstate date on October 15, 1991.
[Petitioner] was not, howeveentitled to be conditionally released on that
date: “The date of conditional reledsem the prison term may be extended
up to a maximum of the entire sertenof imprisonment by the board of
probation and parole . . . when affeader fails to follow the rules and
regulations of the division or commits ant in violation of such rules.” 8§
558.011.5. Ultimately, in the 2010 parole decision, the Parole Board
scheduled [petitioner] for relemson February 13, 2014, conditioned on
specified conduct, which tis within the maximuon five-year conditional
release term prior to his maximumlease date of October 14, 2015, when
his sentence will be fulfilled.

(Doc. No. 20, Respondent's Exhibit F, pp. 7{&ternal footnotes omitted) (emphasis in
original).

The resolution of Grounds 1 and 2 titne state court did not result‘fa decision that was



contrary to, or involved an unreasonable appbecatof, clearly establleed Federal law, as
determined by the Supreme Court of the United State# “a decision that was based on an
unreasonable determination of the facts in lighthe evidence presented in the State court
proceeding. 28 U.S.C.§ 2254(d)(1) and (2) (as amended April 24, 1996), as defined by the

Supreme Court in Williams aylor, 529 U.S. 362, 412 (2009).

Additionally, respondent is correct inshiassertion that Grounds 1 and 2 are not
cognizable in a Section 2254 habeas corpuxqading because they merely involve the

interpretation and application of state law, whis not cognizable on federal habeas review.

See _Estelle v. McGuire, 502 U.S. 62, 67 (1991)sdduri parole statutek not create a liberty
interest in the parole bodsddiscretionary decisions, anth fact, the Missouri Board of
Probation and Parole h&amost unlimited discretidregarding parole decisions. See Adams v.

Agniel, 405 F.3d 643, 645 (8Cir. 2005) (per curiam); Ingrassia v. Purkett, 985 F. 2d 987, 988

(8" Cir. 1993).
Consequently, Grounds 1 and 2 will be denied.
GROUND 3
In Ground 3, petitioner claims that the D@énied him access to the courts by operation
of its “QLC” (qualified legal claim) policy, whit he contends deniduim the right to legal
counsel and access to the courts. Respondergramthat petitioner’slaim is not cognizable

on federal habeas review. (Doc. No. 20, p. 5)

?According to the concurrence of Justic&6nnor, joined by four other members of the
Court, “under thécontrary té clause, a federal habeas court may grant the writ if the state court
arrives at a conclusion opposite to that reacheldheySupreme] Court on a question of law or if
the state court decides a case défdly than [the Supreme]ddrt has on a sedf materially
indistinguishable facts. Under thenreasonable applicatioolause, a federal habeas court may
grant the writ if the state court identifies the correct legal principle from [the SupremelsCourt
decisions but unreasonably applies thatqple to the facts of the prisohercase. Williams,
529 U.S. at 413, 120 S.Ct. at 1523.



Respondent is correct. Ground 3 is not codilezan federal habeas review because it is
not a challenge to the constitutionality of petitioner’s convictions or sentences. See Estelle v.
McGuire, 502 U.S. 62, 68 (1991kederal habeas review is orlyailable wher@ state prisoner

is seeking to challenge the lawfulnesshed custody. _Wilkinson v. Dotson, 544 U.S. 74, 80

(2005). Here, petitioner is simply compliag about a DOC policy which he feels has

negatively impacted his ability to pursue his pactéems in state or federal court. Such a claim
is completely extraneous to the legality a@her his convictions or sentences. Consequently,
Ground 3 will be denied.

CERTIFICATE OF APPEALABILITY

Under 28 U.S.C§ 2253(c), the Court may issue atderate of appealability onlywhere
a petitioner has made a sulgial showing of the deniadf a constitutional right. To satisfy
this standard, a petitner must show that‘@aeasonable juridtwould find the district court ruling

on the constitutional claim(s)debatable or wront). Tennard v. Dretke, 542 U.S. 274, 276

(2004). Because petitioner has nwt this standard, a certificate ayfpealability will be denied.
See 28 U.S.(§ 2254, Rule 11(a).

Accordingly, it iSORDERED that:

(1) the above-captioned tit@n for a writ of haleas corpus is denied;

(2) this case is disissed with prejudice;

(3) the issuance of a certificate of appealability is denied; and

(4) petitioner’'s motion to expand the redgDoc. No. 16) is denied as moot.

/sl Nanette K. Laughrey
NANETTE K. LAUGHREY
UNITED STATES DISTRICT JUDGE

Jefferson City, Missouri,

Dated: February 10, 2015.




