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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

STEVENBROWN, )
)
Plaintiff, )
)
V. ) CasdNo. 4:14-CV-00288-NKL
)
CAROLYN W. COLVIN, )
Acting Commissioner )
of Social Security, )
)
Defendant. )
ORDER

Plaintiff Steven Brown seeks reviewthie Administrative Law Judge’s (ALJ)
decision denying hiapplication for disability insurece and supplemental security
income benefits under Titles Il and XVI of theckd Security Act. [Doc. 7]. For the
reasons set forth below, the ALJ’'s decisi®neversed, and tlease is remanded for
further consideration.

l. Background

Brown alleged an onset date of February 1, 2010, from the combined effects of
irritable bowel syndrome (IBS) with chronicaglihea, degenerative joint disease, bilateral
knee pain, a baker cyst on his right kngeestroesophageal reflux disease (GERD),
hepatitis, dyskinesia, a reoccmgiumbilical hernia, lumbatisk bulge, depression,
uncontrolled high blood pressure, hypertensigart disease, a fractured pubic ramus,

astigmatism, obesity, and diabetes. [Tr. 2&lthough his list of impairments is
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extensive, Brown’s primary impairmentedBS, GERD, and a reoccurring umbilical
hernia, which will be the frus of the summary of hreedical history, below.

Brown has a long history @bbdominal pain and digesévelated complications.
Brown testified that he has severe, sudden frequent loose bowel movements which
require him to use the restroom eight to riinees per day for ten to fifteen minutes at a
time. [Tr. 34]. Brown frequently loses contaod his bowels and if he cannot reach a
restroom in time, he has accidents up to thirees a day, even while at home. [Tr. 32].
Medical records from MarcR009 through Janug 2013 consistently document
complaints of frequent diarrhea anaginose Brown with confirmed IBS&eeeg., [Tr.
323, 330, 337, 405, 408-9, 427, 464-65, 494, 510, 518, 55883, 554 568, 671, 679].
Brown testified that he hdsad bowel accidents for moreatihsixteen years, including
while he was working. [T183]. When questioned about how he was able to maintain
employment while having frequent accidentsp\gn testified that he was frequently fired
because he spent corsidble time in the restroom ordaeise he had to leave work to
change his clothes and shower after an accident. [Tr. 32-34]. Brown’s partner also stated
in a Third Party Adult Function Report tHatown had frequent bowel movements that
had increased in severity over the years. P1]. While at his hearing before the ALJ
in March 2013, Brown asked to use the restroanad when he returngle reported that
he had an accident because the restroom was in use. [Tr. 28].

Brown also has a history of abdomimain associated with GERD and a
reoccurring umbilical herniaSee e.qg., [Tr. 405, 408, 429, 48194, 508, 510, 708]. His

hernia was surgically repairea 2009, [Tr. 35], and again September 2011, [Tr. 392-
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94]. A CT scan in Decembef22 revealed another herniflr. 506-7]. In February
2013, Brown'’s doctor remarked that his hernia was repairédh@aling during their last
visit, “but now appears to be back. ? Méskailing.” [Tr. 685]. Brown was scheduled
to meet with his surgeon in March 2013.0®n testified that lifting exacerbated the pain
caused by his hernia. [Tr. 506-7].

In April 2012, after reviewing some 8rown’s medical records, a hon-examining
state agency consultant, Dr. Denisewbridge, M.D., filled out a “Disability
Determination Explanation.” [TR. 56-66]. rDI'rowbridge opined that Brown could lift
twenty pounds occasionally @ten pounds frequently. H®uld stand or sit for six
hours in an eight-hour day. [Tr. 63].r.O'rowbridge observed that Brown’s medical
history confirms treatment for IBS and GER#Aut that there were “no recent notes
regarding” IBS. [Tr. 60]. Dr. Trowbridgalso acknowledged a history of hernias, but
stated that Brown appeartmbe fully recovered withho other complicationsl.d.

After a hearing, the ALJ ised an unfavorable decision, finding at Step 5 of his
determination that Brown could perform wdhat existed in significant numbers in the
national economy, including as a cashieril wiark, and photocopy machine operator.
[Tr. 19]. Brown had the following severe impaents: GERD, diabetes, IBS, hernia, and
obesity. [TR-13]. Brown had the Residuair€tional Capacity (RFC) to perform light
work, including lifting and carrying tepounds frequently and twenty pounds
occasionally, and standing, waiky, and sitting sixdwurs in an eight-har day. [Tr. 15].

He could not climb ladders, ropes or scaffoldHe could only occasionally climb ramps



or stairs, stoop, kneel, crouch, crawl, balacdyend. He could work in a low stress job
with only occasional desion-making, changes, and job-related judgméat.

In coming to the conclusion that Brawvas not disabled, the ALJ gave Dr.
Trowbridge’s opinion “significant weightecause her “findings and opinions are
consistent with the underlying medical evidence.” [Tr. 18]. Brown’s partner submitted
two third-party statements which descrid®wn’s stomach pain and IBS symptoms.

[Tr. 220, 258]. The ALJ gave these repdlitie weight” because “the medical evidence
.. . does not support this level of headachegshefact that claimant can only be in one
position for 15-20 minutes.” [Tr. 18].

The ALJ also found Brown'’s testimony asthe intensity and persistence of his
symptoms not entirely crediblg¢Tr. 16]. The ALJ stated #t there were certain medical
records where Brown did not report diarrlaea that there was an inconsistency between
the medical records and Brown’s testimeagarding the effectiveness of pain
medication. There was also evidence thawvBr exercised three to seven times per week
to control his diabetes, whiahas inconsistent with disability[Tr. 16-17]. The ALJ
also remarked that Brown “hadnvinced himself that he tisabled, and he may not be
highly motivated to seek employmentd. [Tr. 17].

Il. Discussion

Brown argues the ALJ’s decision is nopported by substantiavidence in the

record because the ALJ improperly rel@dthe opinion of Dr. Trowbridge, had no

evidence addressing Brown’s functional capacity at the time of the hearing, failed to



explain how the RFC determination accodnfier Brown'’s severe impairments, and
improperly discounted Brown'’s credibility.
A. RFC Determination and Dr. Trowbridge’s Opinion

“[O]nce a claimant demonsted that he or she is unalib do past relevant work,
the burden of proof shifts to the Commissioneprtave, first that th claimant retains the
residual functional capacity to do other kindswairk, and, second that other work exists
in substantial numbers in the national eqagdhat the claimaris able to do.’Neviand
v. Apfel, 204 F.3d 853857 (8th Cir. 2000). At Stef of the ALJ’s disability
determination, the ALJ concluded that Browas unable to perform his past relevant
work. [Tr. 17]. At that point, the burden pfoof shifted to the Commissioner to prove
that Brown had an RFC to do other kinds of work.

In forming his RFC determination, the Agadve significant weight to the medical
opinion of Dr. Trowbridge, who completedPhysical RFC Assessment form. However,
Dr. Trowbridge is a non-treating, non-exammphysician. “The opinions of doctors
who have not examined the ctant ordinarily do not cotitute substantial evidence on
the record as a wholelNeviand, 204 F.3d at 858. Despite numerous medical records
over multiple years, signed by multiple docteror instance, Dr. Cassie Smith and Dr.
Douglas Geehan — none of Brown'’s treafiiysicians was asiddo comment on his
functional limitationsSeeid. This is despite Brown’s $éimony that one of his treating
doctors, Dr. Geehan, toldm not to lift more than fiv@ounds. [Tr. 36]. The ALJ has a

duty to fully and fairly develop the recorahd the ALJ should have sought an opinion



from one of Brown’s treating physiciansandered a consultative examination to assess
Brown’s RFC.

In addition, there is not substantial evidence to justify th& g\teliance on Dr.
Trowbridge’s report. First, Dr. Trowbridgeovided no explanation for her conclusions.
For instance, while determining that Brnowould occasionally lift twenty pounds and
frequently lift ten pounds or sit and stand $oc hours per day, there is no indication as
to how Dr. Trowbridge reachdtlese conclusions, particulabecause Dr. Trowbridge
did not examine Brown. [Tr. 63, 71]. Thigficiency is furthecompounded by the
ALJ’s failure to explain how, despite @wn’s testimony to the contrary, Brown was
capable of the functions outéd in the RFC.For example, despite finding that Brown
suffered from severe impairmenif GERD, diabetes, IBS, tméas, and obesity, the ALJ
did not explain how the RF-accounted for these severe impairmerfise SSR 96-8p.
There is no limitation relatet frequent breaks so that Brown could use the restroom or
any explanation as to why frequent breaksild not be necessary with this severe
impairment. There is no explanation afitov the lifting restrictions are appropriate
given Brown’s documented history of hemianstead, the ALJ relied on Dr.
Trowbridge, who provided nocplanation of her own.

Second, Dr. Trowbridge’s opinion, issu@dApril 2012, fails to take into
consideration subsequent medical recordsatatnconsistent with her opinion. For
example, in her opinion, Dr. Trowbridge eajls that Brown had IBS “in the past” but
that “[tlhere are no recent notes regardingdisease.” [Tr. 71]. However, there were

medical records documentimgmplaints from Brown about his IBS after April 2012,
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including in July, Aigust, November, and December 2@hd January 2013. [Tr. 494,
510, 518, 524, 533, 568, 679]. Dr. Trowlg#dalso noted that Brown appeared to be
fully recovered from his hernia, [Tr. 7Hut a CT scan in December 2012 revealed
another hernia, [Tr. 506-7], and Brown’s doatemarked that his hernia repair appeared
to be failing in February 2018Tr. 685]. The subsequemtedical records about Brown’s
IBS and reoccurring hernia are significantéease Brown alleged difficulty lifting due to
stomach pain and diarrhea, an allegationTowbridge dismissed presumably based on
her opinion that Brown no longer sufferedm diarrhea or a hernia. [Tr. 71].

The Commissioner argues that Dr. Trowdge’s opinion is supported by the
medical evidence in the recobgcause records show that Brown had “relatively mild”
findings, no evidence of neuropathy or radigathy, mild problems in his back and hips,
and normal strength and rangenodtion. However, none of these findings relate to
Brown’s primary complaints of IBS, GERDnd hernias. Further, some of the records
cited by the Commissioner actually reveal ctams of stomach pain and diarrhegee
e.g., [Tr. 313-315, 554-57]. The Commissionesapoints to evidence that Brown is
able to exercise on a daily basis and perfsome household chores. However, Brown’s
ability to perform low impacexercise such as walking and swimming does not
necessarily negate his testimony that he méileguent trips to the restroom and suffers
from frequent accidents, which would requirenhio leave work. Té ability to exercise
for up to forty minutes is not substantiaidance of the ability tonaintain a full-time

work schedule.



The ALJ’'s RFC determination is naigported by substantial evidence, and
remand is required. On remand, the ALdlbeek an opinion from at least one of
Brown'’s treating physicians @n examining consultant &sBrown’s physical ability to
function in the workplace, inatling weight lifting limtations and batlmom breaks.

The ALJ shall then determirean RFC based on the entire retand, consistent with
SSR 96-8p, specifically explain how the RFC@mts for Brown’s severe impairments.
B. Brown’s Credibility

The ALJ also determineddhBrown’s allegations regarding the persistence and
severity of his impairments were not engretedible. Subjective complaints may be
discounted if there are incont@acies in the evidence asvaole, but an ALJ who rejects
a claimant’s subjective comjitdis must make an expres®dibility determination and
explain the reasons for drediting the complaintsWagner v. Astrue, 499 F.3d 842, 851
(8th Cir. 2007). The Al pointed to at least four incasiencies within the record to
discount Brown’s testimonyHowever, each of these penged inconsistencies is not
supported by substantial evidence.

First, the ALJ remarked that despitomplaints of “constant, debilitating
diarrhea,” the evidence doestrsoipport this allegation because there were some medical
records where Brown did not complain oathea. [Tr. 17]. The ALJ concluded that
“[a]t most, the evidence wadilsupport a finding that@imant has only occasional
episodes of severe diarrhe&d” Putting aside that a farle to complain during a
treatment session is different than a recodicating that an impairment is resolved, the

narrative sections of both records cited by ALJ actually reflect an ongoing problem
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with “recurrent diarrhea from . . . IBS.” [1671, 708]. The Commissioner has pointed
to no other medical opinion supporting ading of “only occasionapisodes of severe
diarrhea.” The Commissioner pointed to@ctober 2010 record stating that Brown'’s
diarrhea “had virtually stopped,” [Tr. 301ut several medical records after October
2010 document continued problems with diarrhea.

Second, the ALJ remarked that Brown’s abitilyexercise is inconsistent with a
finding of disability. But asliscussed above, his reported exercise was in compliance
with his doctor’'s recommendation and is not rssegily inconsistent with his allegations
of disability — particularly IBS.

Next, the ALJ observed that a treatment note stati@igBrown’s abdominal pain
improved with medication and sitting up cadicted Brown'’s testimony that medication
does not reduce his pain. [Tr. 16lowever, Brown testified thathen he is in pain, he
takes pain medication. [Tr. 35]. He didtnestify that the pain medication for his
stomach pain made it worse, but rather, “edBIS medicine . . . seems like it makes the
stomach worse.” [Tr. 44]. The medical repated to by the ALJ only refers to the
effectiveness of medication for abdominal pain, not the effectiveness of Brown’s IBS
medication, and so there is no incotesigy in Brown’s testimony. [Tr. 670].

Finally, the ALJ acknowledged that Browad a “fairly good work history,” but
stated that Brown “had convied himself that he is disabled, and he may not be highly
motivated to seek employment.” [Tr. 17]. eTALJ did not cite to any support for this
statement, and the Court cotildd none. To the contraryhe record supports a finding

that Brown had a consistent distory, even while suffang from IBS, but lost several
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jobs after increased pain and IBS symptoms. The Commissioner argues that Brown’s
work history supports the ALJ’s decisiondscount Brown'’s credibility, because Brown
worked while experiencing IBSymptoms for several yearglowever, the ALJ did not
give this reason in discoting Brown'’s testimony, and gardless, both Brown and his
partner stated that his IBSmptoms worsened. If anything, Brown’s continued attempts
to work is evidence ad motivation to work buan inabilityto do so.

The ALJ’s credibility analysiss not supported by bstantial evidence in the
record. On remand, the ALJ should conductedibility analysis consistent with the
entire record and not only tr@gortions of the record thatipport a finding that Brown
IS not disabled.

lll.  Conclusion
For the reasons set forth above, the ALJ’s decision is reversed, and the case is

remanded for further consideratioonsistent with this Order.

s/NanetteK. Laughrey
NANETTEK. LAUGHREY
UnitedStateistrict Judge

Dated: December 1, 2014
Jefferson City, Missouri
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