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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

BRANDY JEAN MAYFIELD,
Plaintiff,

V. Case N04:14-CV-00740NKL

CAROLYN W. COLVIN,

Acting Commissioner
of Social Security,

Defendant.

ORDER

Before the Court is PlaintiBrandy Mayfield’'sappeal of the Commissioner of Social
Secuity’s final decision denying ér application for supplemental security income under Title
XVI of the Social Security Act[Doc. 9]. For the following reasons, tB®@mmissioner’s
decision isaffirmed
l. Background

Mayfield was born in 1979 and hasinth grade education. 8lallegeshe became
disabled on November 11, 2006. Whée §led forbenefits in September 2010, siikeged
disability from the combined effects of a head injury, anxiety, memoryjrapdisivity. [Tr.
165]. At Mayfield’s hearing before an administrative lajwdge (ALJ) in Marchand October
2012,Mayfield also alleged that she suffered frpamic attacks, back pain, migraines, muscle
pain, and fibromyalgia She stated that her concentration, memory, and anxiety were what
bothered her the most. [Tr. 65].

A. Medical History and Related Testimony from Mayfield
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Because Mayfield does not challenge the ALJ’s conclusions regdromdperanxiety,
panic attacksor memory impairments affect her ability to wattke Court will focus on the
medicalhistoryrelated toMayfield's headachésiigraines, back paimnd fiboromyalgia.

1. Headaches and Migraines

In January, March, and June 2006, Mayfiglttndedconsultationgor migraines. [Tr.
399-401]. In January 2006, her migraines were described as stable and in March and June 2006,
Mayfield was described as “doing well” or “doing pretty goottd! In April 2006, Mayfield
went to the emergency room and received a pain relief injection for headachetO4[Tr

Mayfield was in a car accident in NovemI2806. She complained of a headache, and a
CT scan revealed swelling the back of her scalp, but not acute intracranial hematoma. [Tr.
334]. A CT scan in mieNovember revealed a left frontal subcutaneous hematoma. [Tr. 487].
In early December 2006, Mayfield complained of headaches, and in late December 2006,
Mayfield stated that her headaches had improved. [Tr. 362-63].

In January 2007, Mayfield presented for a neurology consultation. She complained of
headaches, but stated they had improved “a bit.” [Tr. 379]. She stated that she seesumalos a
lights. Id. The specialist opined that Mayfield likely suffered from a concussion duringrthe ca
accident He recommended psychiatric treatment, smmeidal antinflammatories, stretching,
and exercise. [Tr. 381]. Also in January 2007, Mayfield went to the emergency room
complaining of a headache. [Tr. 385]. The physician observed that Mayfield wi&s mil
distressedbuta CT scan was negativéd. In March 2007, Mayfield received a pain relief
injection for her headache. [Tr. 408].

Almost three years latem January 2010, Mayfield was transported via ambulance to the

emergency room after seeing aura of green light and experiencing light headedness. [Tr. 294].



At the hospitalMayfield statedhat the symptoms which were moderate had resolvedId.
The physician observed that Mayfield experienced blurred vision and photophobia, but no
headaches before, during, of after the aural epislatieThe physician’s assessment stated:
“aura resolved; hepatitis B & C; severe nicotine addiction.” [Tr. 296]. She wasadiged with
arecommendabn to stop smoking, increase fluid intake, and take her Xanax as presdrbed.
Ten months later, in October 2010, Mayfield went to the emergency room complaiaing of
headachdasting for three day$Tr. 258]. However, Mayfield explained that the headache
started afteexposure to carbon monoxide. [Tr. 259]he physiciamssessed acute
gastroenteritisdehydration, and headache. [Tr. 267].

At her first hearing in March 2012, Mayfietdated that she quitgarttime job she held
in February 2012 cleaning at a courthouse because she started to experience siamh los
migraines and because she was stressed around people. [Tr. 60]. She stated thaashe ha
migraines “for yearsand experiences tunnabion andlight sensitivity. Id. Shehad not had a
migraine sincehe previous month. When she has a migraine, she lies down and takes Tylenol.
The migraineslo not last longld.

2. Back Pain

After her car accident in November 2006, Mayfield complained of back pain. [Tr. 333].
A CT of the cervical spine showed no acute fracture. [Tr. 335]. In January 2007, Mayfiel
complained of back pain. In June 2008, Mayfield denied back pain and had normal spinal range
of motion. [Tr. 432]. In August 2008nd February 20QMayfield complained fomoderate,
norradiating back pain that was aggravated by bending and alleviated sndoath. [Tr. 434-
41]. The physician assessed back pain and muscle spadmsescribed a muscle relaxant as

needd. Id. Mayfield complained in September 2009, and her physician recommended “good



biomechanics” and exercise. [Tr. 221]. In December 2009 and March 2010, Mayfield
complained oback pain. Examinations revealed bilateral thoracic and lumbar tendanakess
muscle spasmsThe physicians assessed chronic back pain and lumbar strain. [Tr. 287, 299-300,
569. In March 2011, a lumbar x-ray was negative, but there was limited range of motion
bilaterally, tenderness, lumbar and paraspinous muscle sp#temdayfield fell in the shower.
[Tr. 543-44]. Mayfield also complained in February and December 2012. [Tr. 594, 644].

At her hearing in March 2012, Mayfield testified that her back hurt when she worked
once a week cleaning. [Tr. 59%he testified that €hhad “really bad muscle pain for a long
time” but that since she has been relaxing and taking care of herself, the pain Ettelct
[Tr. 63]. Her back hurts “sometimes real badd. She alleviates pain by taking a bath.

3. Fibromyalgia

In February 2012, Mayfield complained of anxiety. THestory of Present lliness”
section states in part that “[t|he anxiety is associated with chronic paion(fyalgia).” [Tr.
619]. Mayfield rated her chronic pain at a 2. Fibromyalgia is not listed as a chrolpierp in
thatrecord Id. When the physician refused to write Mayfield a prescription for narcotic
medication, citing previous infractions and prescription drug abuse, Mayfield bepmseteand
“left the room hurriedly . . . before an exam could be performed.” [Tr. 621Feptembep012,
Mayfield complained of fibromyalgia, the symptoms of which began four yeaisre and
requested medication. [Tr. 629Ylayfield complained ofmuscle weakness and joint pdifr.
626], but an examination revealed normal range of motion, muscle strength, anty stadili
extremities with no pain on inspection, [Tr. 628)ayfield’s physician assessed fatigue,
fibromyalgia, and generalized anxiety disorder but commenteditdugield requested

medication “for her chronic pain which she was given the [diagnosis] of ‘fibrayaydly



another practitioner who previously had her on narcotics . . . .” [Tr. 628]. In October 2012,
Mayfield requested medication for generalized body pain. [Tr. 634]. An exaninavealed
no back, neck or joint pain, point swelling,and nomuscle weakness. [Tr. 636Her physician
assessed fibromyalgandwrotethat he “discussed at length with patient why | will not
prescribe her Vicodin for her paind. Mayfield was tearful and insisted that she needed pain
medication.ld. She was referred to a pain management clinic. A “Continuity of Care Record”
createl in December 2012, which documents Mayfield’'s diagnoses, lists fiboromyalgia. [Tr. 611]

In March 2012Mayfield testifiedthat her muscle pain was “a lot better” and is alleviated
by taking a bath. [Tr. 63]. She stated that one doctor diagnosed hé&bvathyalgia while
another doctor denied the diagnosis and attributed her muscle pain to depression. [Atr. 64].
her hearing in October 2012, Mayfield stated that she had fibromyalgia and had t@Quit a
cleaning once a week becauwdenuscle pain and the loss of her vehicle. [Tr. 42]. At her
previous hearing in March 2012, Mayfield stated that her back htlm¢ aincea-week cleaning
job, but she stated she quit that job to work at the courthouse cleaning job instead. [Tr. 59].

B. ALJ’s Decision

After a hearingn March 2012 and a supplemental hearing in October,208 2ALJ
concluded thaMmayfield suffered from the following severe impairments: gostimatic stress
disorder and major depressive disorder. [Tr. 16]. Mayfield had the followingeere
impairments: chronic hepatitis C, headaches, back pain, and a history of illicussrugr. 17].
The ALJ determined thato evidence supported a medically determinable impairment of
fioromyalgia. [Tr. 18]. The ALJ determined tha¥ayfield had the residual functional capacity
(RFC)to performa full range of work at all exertional levels but wartainnon-exertional

limitations [Tr. 21]. Mayfield is able to make good decisions during everyday situatiors and



stressors, but not consistently. She can understand and remember simple or madenatek
instructions during a normal workday. e&ban interact with caorkers, supervisors and the
general public occasionally, bwbuld work best with “things” rather than peoplel

In makingherconclusion, the ALJelied onMayfield’s sporadic work historyairly
normal activities of daily living, and inconsistent testimahgobjectivemedicalfindings, and
the opinions of examining and non-examining psychologibte ALJ stated that there were
inconsistencies in Mayfield’s testimony and the record for why she lefpast-time jobs during
her alleged disability period. [Tr. 28Mayfield also testifiedhat shequit her parttime jols
because she was in pand was anxious around people, but stated in other portions of the record
that she could mow a lawn, clean bam house, cook meals daily, drive, grocery staifgnd
church and prayer meetindake care of herselgnd take care of four out of five of her children
on a daily basis Mayfield also occasionally babysat other childrgrr. 17-18, 28].

At Mayfield’s secondhearirg, a vocational expe(VE) testified thata person with the
same age, education, work history, and RF®lagfield could perform jobs that exist the
local and national economies, including as a kitchen helper, linen-room attendant, and orde
filler. [Tr. 45-46]. The VE testified that he would reduce the overall job base due to social
avoidance issues and to account for factors suchréety and stress related to Mayfield’s
inability to always make good decisions. [Tr. 45-47Based on this testimorgnd
acknowledging that the job base would be decreased by 20 percent, the ALJ concluded that
Mayfield was capable of working jobs that egibin significant numbers in the national
economy andvastherefore, not disabled. [Tr. B1

. Discussion

! A more detailed description of the VE’s job base reduction testimonyHarit 11.C.2.
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Mayfield argueshe Commissioner’s decision is not supported by substantial evidence in
the record as a whole becauseAhd did not find that Mayfield’s fiboromyalgia was a medically
determinable impairment, because the ALJ’'s RFC determination was not sddpprt
substantial evidence, and because the Commissioner failed to sustain her b8tdprbaf the
evaluation process.

A. Determination that Fibromyalgia was not a Medically Determinable Impairment

At Step 2 of the evaluation process, the ALJ stated‘tite is no evidence supporting a
medically determinable impairment of fibromyalgia.” [Tr. 18]. Social Segc®Ruling 12-2P
provides guidance on how to evaluate fibromyalgia. SSR 12-2P (281@ximant has a
medically determinable impairment fdbromyalgiaif (1) a physician diagnoses fiboromyalgia
and(2) provides evidence described in Section II.A or 11.B of SSR 12}dPat *2. Section I.A
states that a persdias a medically determinable impairment of fioromyalgia if she has (1) a
history ofwidespread paim all quadrants of the body (left, right, above, and below); (2) at least
11 positive tender points on physical examination; and (3) evidence that other dis@atlers t
could cause the symptoms or signs were exclgdet as laboratory t#&sg and imagingld. at
*2-3. Section Il.Brequiresthat a person Iva (1) a history of widespread pain (like Section
II.LA); (2) repeated manifestations of six or more fibromyalgia symptespgcially
manifestations of fatigyeognitive and memory problems, waking unrefreshed, depression,
anxiety disorder, or irritable bowel syndrome; and (3) evidence that other dsstiraiecould
cause these repeated manifestations were excludeat *3.

Mayfield argues that contrary tbe ALJ’s decision, there are multiple diagnoses of
fibromyalgia by multiple physicianand that Mayfield exhib&d multiple symptoms of

fiboromyalgiaincluding widespread pain, anxiety, depression, headache, muscle pain, wheezing,



loss of appetite, memory impairment, and insomnia. The ALJ, after discussing PR 12-
stated that while Mayfield complained of back pain, there was no diagnostic evidenceiisgppor
her back pain The ALJ also stated that Mayfialiisplayed normal functioning in all extreneis
without sensory, reflex, motor, or neurological deficits and had normal motor function, no
sensory deficits, and stability in all extremiti¢3r. 19].

While the ALJ didnot explicitly statehat“there washo evidence of widespread pain,” —
the first requirement in either Section I1.A or I11.B of SSR 12i2R,clear from the ALJ’s
discussion thathis is the reason she did not find a medically determinable impairment of
fiboromyalgia. The ALJ acknowledgédayfield’s complaints of back pa but,referencing an
earlier discussion on back pastated thaho diagnostic evidence supported back pain. [Tr. 17-
18]. The ALJ also remarked thitayfield had normal functioning in all extremitie$his
reasoning is supported by substargstience in the record as a wholerom 2006 to 2012,
Mayfield complained of back pain nine times, with some complaints more than gpgear-ser
back pain was described as moderate and sometimes burningsalteviated by warm baths
CT scans ang-rays were unremarkablévayfield had spasms and occasional limited range of
motion, but regularly had normal range of motion, no joint or limb tenderness or pain, and
normal motor strength, function, reflexes, and sensation. [Tr. 221, 288, 432, 436, 440-41, 595,
628, 631, 636, 640 Further, Mayfield has a history of back pain, but this alone is insufficient to
meet the requirement in 1.A or 11.B of “widespread pain” because it is notipaill quadrants
of the body. As the ALJ pointed omusculoskeletal findings in all extremities were normal.
one of the few records mentioniag assessment bbromyalgia, in October 2012 rearly six
years after Mayfield’'s alleged onset datlayfield requested medication for “generalized body

pain” but then denied back pain, joint pain, joint swelling, muscle weakness, and neck pain. [Tr.



635-36]. A physical exanmationwas normal. [Tr. 636]While it is true that the signs and
symptoms of fiboromyalgiaary in severity over time and can be absensomeoccasionsSSR
12-2P at *5, the six years of records available to the ALJ and the Court eéeemgupport a
longitudinalfinding of a medically determinable impairment of fibromyalgia.

Mayfield also alleges thahe ALJ improperly relied on th&ack of medical signs and
laboratory findings supporting a fiboromyalgia diagnosis because there am@gnostic tests
available to confirm fiboromyalgiaHowever, the ALJ did not conclude that there was no
medically determinable impairment of fioromydpecause there was no diagnostic test
confirming it. The ALJ stated that there were“laoratory or clinical findings omedical
observations validatingymptoms . . . .” [Tr. 19] (emphasis addedEven if there are no tests to
confirm the existencef fioromyalgia, there must stile medically documented symptoms of the
condition. See generally SSR 122P.

Further, even if the ALJ had determined there was a medically detetenimgdairment
of fibromyalgia, Mayfield fails to explain how that finding would have affectedAh#s
decision. Mayfield states that the ALJ’s failure to find a medically determinabbarimgnt of
fibromyalgia affected the ALJ’s assessment of Mayfield's severe andex@re impairments,
her credibility, and her RFC, but does not explain how. In other words, even if there was a
medically determinable impairment of fioromyalgia, there is no evidenteiretord to support
a finding that Mayfield’s fiboromyalgia alone or in combination would have laiter functional
abilities in a way that precludes her from working. As described by theMaykield was able
to care for herself and her four children, clean her home, mow her yard, drive hemctaldr
school, go to the grocery store multiple times a week, play compantees and interact on social

media, attend church services and prayer meetings, cook, and babysit other children. In her



Adult Function Report, filled out in November 2010, Mayfield did not list back pain or
generalized pain. She stated she had difficulty bending and reaching, but ex lai e t
injured her tailbone “a very long time ago.” [Tr. 179]. She hadificulty lifting, squatting,
standing, walking, kneeling, or climbing stailsl. In a Disability Report Adult form, Mayfield
did not list back pain or pain. She listed “head injury, anxiety, memory, impulsive” in respons
to a question asking her to list all physical and mental conditions limiting her abilityrko w
[Tr. 165]. The first time fiboromyalgia was diagnosed was Februarp 2@bre than five years
after Mayfield's alleged disability onset dagand there are no notes explaining that conclusion
or documenting any symptoms. Substantial evidence in the record as a whole suppardsthe
conclusion that Mayfield did not haveraedically determinable impairment of fibromyalgia.
B. RFC Determination

Mayfield next contends that the ALJ’s RFC determination is not supported by substantial
evidence in the record as a whole because the ALJ failed to incorporate theoéffiectson-
severe headaches/migrairaasl back pain impairments in the RFC, failed to develop the record
as to Mayfield’s physical impairmentnd failed to discuss a thigghrty statement from a Social
Security Administration employee.

1. Failure to Include Effects ofHeadaches andack Pain in the RFC

Mayfield argues that the ALJ failed to incluthes effects of henonsevere
headach&migrainesand back pain impairments in the RFC. “In assessing RFC, the adjudicator
must consider limitations and restrictions imposgé@lbof an individual's impairments, even
those that are not ‘sevetfeSSR 968P (1996). Before determining Mayfield’'s RFC, the ALJ
acknowledged in her opinion that Mayfield complained of gtk and migraines and stated

that she considered all symptsito the extent they were consistent with medical evidence and
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other evidence in the record. The ALJ included a detailed examination and discussion of the
medical records angstimony.

Mayfield contends that the ALJ should have included a restriction in the RFC litméing
ability to sustairfull-time employment because she “has had to seek emergency room treatment
in the form ofinjectionsfor relief of her headaches and back pain”ahhivould require her to
miss work. [Doc. 15, p. 3]. However, substantial evidence in the record as a whole supports the
ALJ’s decision to impose no such limitation. As to Mayfield’s back pain, and as discussed
above in Part Il.A, the ALJ relied on thejettive medical recordshich largely revealed
normal findings related to Mayfield’s back. [Tr. 17]; [Tr. 221, 288, 432, 436, 440-41, 595, 628,
631, 636, 640]. The ALJ also relied on Mayfield’s Adult Function Report, where she stated she
had no difficulty with personal care, completing household chores, mowing the lawn, tiniving
thestore or grocery shopping for at least thirty minutes at a tifhe 18], [Tr. 179] Mayfield is
also the primary caretaker of four children, who, in 2007, were approximately 5, 4, 2, amd 1 yea
old. [Tr. 64, 380].The ALJ also stated thtayfield did not list difficulty secondary to back
pain in her Adult Function Report and testified that her pain had improvedamallaviated by
baths, walking, and relaxatiofiTr. 18]; [Tr. 63,179.

In support of her argument that Mayfield’s back pain required an RFC restHictiiting
her ability tosustain fulltiime employment, Mayfield points to three times that she went to the
emergency rooras substantial evidence that she could not work on a consistent basis. However,
these three occasions wemneDecember 2009, March 2010, and March 2011. [Tr. 287, 299,

545]. Given the time between edubspital visitand the fact thahe first recorctited by
Mayfield is more than three years after her alleged onset date, the Couttsantios evidence

is substantial evidence of Mayfield’s inability to consistently work.
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As to Mayfield’'s headaches and migraines, the Adrdarked that Mayfield had
relatively few migraines and at the time of her hearing, had not had a migrmesise quit her
last job. Mayfield also testified that her migraines did not last very lomg6{I. The ALJ also
observed that Mayfield does not take medication for her headaklzggield assertshat
substantial evidence supports an RFC restricting limiting her ability to work full tceube
she went to the emergency room for pain relief injectmnthree separate occasions. However,
like the back injectionghese visits were spaced aparpril 2006,January 2007and March
2007 — and on only three occasions in a six year time frame. [Tr. 385-86, 404, 408]. They also
all occurred prior to Mayfield’s alleged onset date in November 2007.

Mayfield cites toPryor v. Astrue, where this Court remanded the Commissioner’s
decision in that case, because, among other redbensl|_J failed to consider how a ngevere
impairmentaffected the claimarg RFC. See Pryor, 2012 WL 3016722, at * 5 (W.D. Mo.

2012). Howvever, inPryor, this Court specifically stated that the Commissioner failed to contest
the error and has failed to show that the error was harnligssn this case, however, the
Commissioner contestlat anerroroccurred by pointing out th#te ALJspecifically discussed
Mayfield’s headaches/migraines and back pain and arguing that the ALi¥®dewmt to

include further limitations was supported by unremarkable objective medical fnaiib
Mayfield’s activities of daily living. ThereforBryor is distinguishable.

Substantial evidence in the record supports the ALJ’s decision not to includéiaéull-
work restriction in the RFC due to Mayfieldi®adachesiigrainesor back painThe ALJ’s
decision clearly demonstrates that the ALJ considerebddetaches/migraines and back pain
when making her RFC determination and ultimate disability determination.

2. Failure to Develop the Record as to Physicalimitations

12



Mayfield further contends that the ALJ’s RFC is not supported by substantial evidenc
because there are no medical opinionthe record relateth the severity of Mayfield's physical
impairments or their impact on her ability to work. Mayfield argues that ti3ehad a duty to
develop the record by ordering a consultative examination.

Initially, the Court notes that Mayfield does not challenge the ALJ’s finding that
Mayfield’s physical impairments were nsevere, so it appears she contests the Ahilige to
order a medical opinion related to how these severe impairmentffect herability to work.

A claimant’s RFC is a medical questiamdan ALJ'sRFC assessment must be supported by
some medical evidence of the claimant’s ability to function in the workpGamev. Astrue, 495
F.3d 614, 619 (8th Cir. 2007) (citirigauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001), and
Neviand v. Apfel, 204 F.3d 853, 858 (8th Cir. 2000)) (internal citations omitted). The regulations
statethat treating physicians will be recontacted by the Commissioner when themedic
evidence received from theiiinadequate to determine a claimant’s disabildy.Nevertheless,
in evaluating a claimant’'s RFC, an ALJ is not limited to considering medical eeiden
exclusively Id. Moreover, anedical record need not explicitly reégice whether a claimant’s
medcally evaluated limitations preclude her from working so long as the eémvalsalescribe
the claimant’s functional limitations with “sufficient generalized clarity to allowafor
understanding of how those limitations function in a work environmeadt.at 620, n. 6
(rejecting a claimant’s argument that the ALJ established her RFC in thealodemy medical
opinion directly addressing how her mental impairments affected her abilitgrk where ALJ
relied on treatment notes from claimant’'s docitng improvement, diagnosing only mild

depressive disordeand observing that claimant was capable of superficial social contact).
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Upon review of thentirerecord, the Court finds that despite no medical opinion
explicitly addressing how Mayfieldback pain and headaches/migraidesctly affect her
ability to work, the ALJ’'s RFC determination with respect to her s@rere physical
impairments was supported by “some medical evidence of [her] ability to funetiba i
workplace.” The ALJ concluded that Mayfield could perform a full range of work at all
exertional leved. [Tr. 21]. As to her back pain, the ALJ discussed multiple medical records by
multiple treatment providers that listed normal, unremarkable findings relaéalyfceld’s
complairts of back pain. [Tr. 17-19, 23-RECT scans and-rays were largely unremarkable,
with only occasional instances of muscle spasms. [Tr. 335, 543vHiffield regularly had
normal range of motion, no joint or limb tenderness or pain, and normal motor strength, function,
reflexes, and sensation. [Tr. 221, 288, 432, 436, 440-41, 595, 628, 631, 638)6400ltiple
occasions, Mayfield described her back paimasderate.[Tr. 434-41]. The ALJalsoobserved
that the most recent treatment record showed no indication of any particulaappysblem,
the review of systems was normal, and Mayfield was negative for any bakkpngoint pain
and negative for any swelling or muscle weakness. [Tr. 25].

Likewise, the ALJ's RFC determinatiavith respect to her headachegjraines is also
supported by “some medical evidence of her ability to function in the workplécegurologist
in 2007 opined that Mayfield was likely suffering from post-concussive syndrome, but
recommended psychiatric treatment, sb@roidal antinflammatories, stretching, amkercise
Mayfield did not seek treatment for headaches from March 2007 to October 2010, and the
October headache was after exposure to carbon monoxide. [Tr. 259]. In lightaoéie

unremarkable, infrequent findings in the medical records cited by thetihd_Court concludes
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that therecords were of “sufficient generalized clarity” to allow for an urtdeing that
Mayfield would not be limited by her headaches/migraines and back pain in a wodknemsnt.

Further, the ALJ relied on more than just thedisal evidence to determine functional
limitations related to Mayfield’s physical impairments. In particular, the Alséed that
Mayfield reported no difficulty lifting, standing, or walking, and reported no difficulthwi
activities of daily living described aboveShe also alleviated pain on most occasions with
conservative treatmeniThe ALJ also discussed inconsistencies in Mayfield’s testimony
regarding why she quit patithe jobs she helduring her alleged disability period, which led the
ALJ to conclude that Mayfield was not entirely credible.

In her reply, Mayfield cites to several cases where courts in this disinicliuding this
Court — have remanded a decision so that an ALJ may develop the record by obtaining an
opinion from a claimant’s treating physician or another consultant. However, urdikeah
those caseshis is not a case where multiple records reveal abnormal findings suggestive of
limited ability to work due to physical impairments and where the ALJ ignoredespreted
those records without the help of a medical opiniSgei.e., Arnv. Astrue, 2011 WL 3876418
(W.D. Mo. 2011) (finding that the ALJ did not addresstain medical findings related to
COPD did not discuss tests in the record, includimgysand an MRI, showing mulével
degenerative disc disease, diffuse osteopenia, and severe disc space namavdignet
discuss treating physician’s opinion that back pain was significant enough ferateith
activitiesof daily living); Brown v. Colvin, 2014 WL 6750041 (W.D. Mo. 20)4concluding that
remand was necessary where medieabrds consistently documented diagnoses of IBS and
multiple reconstructive surgerieshere theclaimant testified that his treating physician imposed

weight restrictionsand where the ALJ relied bnon a non-examining physician’s opinion rather
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than seeking an opinion from ttreating physicians);auer v. Apfel, 245 F.3d 700, 703-04 (8th
Cir. 2001) (observing that thetaimant’s treating psychiatrist and an examining psychologist
opined that claimant’s ability to perform significant waogtated functions was limited or
nonexistent, and concluding that even if the ALJ provided good reasons for not adopting these
opinions, there was no other medical evidence supporting the ALJ’s conclusion thattals me
impairments limited only his ability to interact with the publi®Yor is this a case where the
medical records available to the Aatke insuffcient to indicate Mayfield's ability to function in
the workplace.See Reiter v. Colvin, 2013 WL 2807791 (W.D. Mo. 2013). Rather, the records in
this case reveal fairly unremarkapiefrequentiindings that are also consistent with Mayfield’s
own description of her activitiendabilities. The medical recordsvhich indicated normal
examinationsand consefative treatmentsupport the ALJ’s conclusion thiagr
migraines/headache and back pdishnot limit her exertional level or amportion of her RFC.
Therefore, remand is not required on this point.

3. Failure to Consider Third-Party Statement

Mayfield alsoargues that the ALJ’s decision must be reversed and remanded because she
did not mention the thirgarty statement of a Social Security Administration emplo{ike.
determining the credibility of the individual's statements, the adjudicator considethe
entire case record, including . . . statements and other information provided by . . . othes pers
about the symptoms and how they affect the individual . . . .” SSR 96-7P, 1996 WL 374186
(S.S.A. 1996). However, the Eighth Circhésheld that even when an ALJ does not
acknowledge or discuss lay opinions in his decision, remand is not required when the same
evidence used to discredit the claimant’s statements can be used to discreduaisony

statements See Buckner v. Astrue, 646 F.3d 54955960 (8th Cir. 2011).
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Mayfield assertghe ALJ was required to consider and discuss the garty statement
of theemployee and that the employee’s statement verified that Mayfield hadiltiffic
concentrating.The thirdparty statement at issueaghree page Disability Report filled out by a
field office worker.[Tr. 161-63]. The report was the result of a telephone interview with
Mayfield and largely consists of the worker’s “Yes” or “No” answers to tjpres Next to a
guestion asking whethétayfield had difficulty concentrating, the employee stated “Y¢$r:
162]. In the “Observations” section, the employee explained that the reasonifigr ‘&taes”
was because “NH has had very brief and irregular jobs. Claimed unable tovesead|othow
long she worked. See deqy, not insured.”

While the ALJ did not mention this third-party report, remand is not required. This
“third-party report” offers very little evidence related to Mayfield's abilityconcentrate There
is no description as to the extent of her ability to concentrate or an explanatonhas t
Mayfield’s inability to remember her work history is an indication of an ingliitconcentrate.
There is no description of her symptoms or how they affect Mayftede SSR 967P. Further,
the same evidence uskd the ALJto discredit Mayfield’sown concentratiomelated allegations
— which Mayfield does not contest — can be used to discredit the worker’s testimony. In he
decision, the ALJ concluded that Mayfield had mild difficulties in concentrationistese,
and pace. [Tr. 20]. While she reported difficulty concentrating in her Adult FunctiportRehe
alsostated that she is able to pay attentmthings she enjoyer a “long period 2 hours
probably.” [Tr. 20];[Tr. 179]. She is also able to keep her home organized, play computer
gamesand visit social network sitdésr at least thirty minutes at a timdr. 62-63]. The ALJ
also noted that Mayfieldras given a WMS8V examinationand that the results revealint

Mayfield was able to concentrate for short periods. [Tr. 26]. The ALJ ultynadelpted a
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concentratiorrelated limitation in the RFC suggested by the psychologist who administered the
test:“she can concentrate and petrrginssimple or moderatelgomplex tasks during a normal
workday.” [Tr. 21]; [Tr. 604]. Given the minimal value of the thpdrty evidence, the ALJ’s
incorporation of a concentration limitation, and the reasons given by the ALJ teditiscr
Mayfield’s allegations of concentratidiffic ulties, remand is not necessary.
C. Commissioner’'sBurden at Step 5

Mayfield argueghat the Commissioner failed to uphold her burden at Step 5 of the
evaluation process becaube ALJ relied on testimony from the VE that was inconsistent with
the Dictionary of Occupational Titles (DOT) and because the ALJ failed to atdagsvthat the
job base was reduced by 35-43 percent.

1. Inconsistencies Between the VE's&stimony and the DOT

At Step 5, the ALJ determined that Mayfield could perform work that®x significant
numbers in the national economy after a VE testified that a person with theagenselucation,
work experience, and RFC as Mayfield could perform jobs sualkigshen helper, linen-room
attendant, and order filler. [Tr. 30-31)ayfield argues that the VE testified inconsistently with
the DOT, and therefore the ALJ’s decision is not based on substantial evidencedicuhapar
Mayfield argues thahe DOTidentifies “making judgments and decisions” as a requirement of
thelinenroom attendant job, but thistayfield’s RFClimits her to making “god decisions
during everyday situations and or stressors, but not consistently.” Mayfieldafgs out that
the VE testified thathere wasnot a lot of decision-making” in the jobs listed. [Tr. 46].

When a VE provides evidence that is inconsistent with information in the DOALthe
must resolvand explairthis conflict before relying on the VE’s evidence to support a

determination that a claimant is not disabled. SSRR0at *4. The job description for a linen-
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room attendant states that a worker nlngsaible td‘apply commonsense understarglto carry
out instructions furnished in written, oral, or diagrammatic form” and must “déalpnoblems
involving several concrete variables in or from standardized situations.” DICOT 22383887
The joblists judgment and decision maki@g a requirementd.

While theVE's testimony that there was “not a lot of decisioaking going on in those
jobs” istechnicallyinconsistent with the DOT’s description of a lireom attendant, the VE'’s
conclusion that Mayfield could perform work as a linen-room attendantt inconsistent with
the DOT’s description. Mayfield’s RFC does not state that she camaonake decisions or
exercise judgment. It states that she can make good decisions, but not consistenthere in
the DOT description does it require consistently good decision making.

Further,even if theVE'’s testimony regarding the requirements of a lin@om attendant
is inconsistent with the DOT’s definitiothe ALJ’s reliance on that testimony is harmless.
Mayfield does not challenge the VE’s conclusion that Mayfield could perform wakiehen
helper or order filler, and so even if lineoem attendant was eliminated, Mayfield could still
perform other jobs. Mayfield argues that the Court is not panio makehis conclusion
because the ALJ did not find the other two jobs, absent the job of linen-room attendant, existe
in significantnumbers. Rather, Mayfield argues that the ALJ only concluded that all three jobs
combinedgxisted in significanhumbers and that the Court is not permitted to supply findings
not made by the ALJ in her decision. In support of this argument, Mayfield ctesPtweeters
v. Astrue, 2013 WL 523674 (W.D. Mo. 2013), where the court concluded that the VE'’s
testimony wasnconsistent with the DOT descriptions of two of the three jobs and that the ALJ
failed to resolve the inconsistency in his opinion. The district court remandedséhsccthat the

ALJ could provide an explanation of the inconsistendayfield interprés the district court’s
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remand of this case to mean that the district court “declin[ed] to supply [a] fitidihgther jobs
existed in significant numbers.” [Doc. 15, p. 9]. But nowhere in the opinion does it state that this
was an argument raised bytparties or that the court was prohibited from conducting this
analysis. Likewise, this is not a case where the Commissioner is asking the Court to provide
post-hoc reasoning that was not provitlgdhe ALJ Rather, it is an analysis of harmless error.

See Yelovich v. Colvin, 532 Fed.Appx. 700, 702 (9th Cir. 2013) (stating that the parties agreed
that two out of the three jobs listed by the ALJ were in error, but concluding that #'® extor

was harmless because the one remaining job listed by the ALJ, which had 900 regional and
42,000 national jobs, constituted evidence of a significant number of jobs).

The two remaining jobs — kitchen helmard order fille— have a combined 10,300
positions in Missouri and 305,000 positions nationwide. Even reducing the job base by 43
percent, as Mayfield advocaties below, more than 5,800 jobs exist in Missouri and 173,850
jobs exist nationwide. Other couriscluding the Eighth Circuihave foundewer positions to
be “significant number$ See Johnson v. Chater, 108 F.3d 178 (8th Cir. 1997) (200 jobs in the
state and 10,000 in the national economy was a significant number of jobs in the economy);
Yelovich, 532 Fed.Appx. at 702 (900 regional and 42,000 nationat@lhetting cases);eev.
Sullivan, 988 F.3d 789, 794 (7th Cir. 1993) (1,400 positions and collecting cases from the
Eighth, Ninth, Tenth, and Eleventh Circuits finding that 1,350 positions, 1,266 positions, 850-
1,000 positions, 500 positions, 174 positions, and 675 positions were significant numbers).
Therefore, even if the VE's testimony was inconsistent with the DOT sitlefirof a linen
room attendant, the remaining two jobs listed by the ALJ still constitute significanensinabd
therefore, the ALJ €ailure to resolve the inconsisteneyf one existed-was harmless.

2. Failure to Acknowledgea 35-43 Rercent Reduction inthe Job Base
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Mayfield also contends that the Commissioner failed to sustain her burden at Step 5
because the ALdid not completelyaduce the job base as testified to by the Eher hearing,
in response to a hypothetical that was ultimately not adopted by the ALJ, that¥@Ethat for
the three jobs H#nen-room attendant, kitchen helper, and order filléheentirejob base would
be reducedby 23 percent “if you're avoiding peoplet by 15 percent if there was “less than
frequent people.” [Tr. 45]. In response to a second hypothetical that was uitiatkipted by
the ALJ, the VE testified thdite “would additionally decrease the base by 20 percent based upon
factors of variety and stress that are addrelgeatie DOT, which would impact on the ability to
make good decisions.” [Tr. 46-47]. Before concluding that significant numbers of jsbe=ddr
the national economy that Mayfield could perform, the ALJ acknowledged the 20 percent
reduction mentioned by the VE in the second hypothetical but not the 15-23 percent reduction
mentioned in the first hypothetical. Mayfield argues that the two reductions shoulddeave
stacked and that the ALJ’s failure to acknowledge this stacked reduction tinatine ALJ
failed to make appropriate findings that the jobs identified edistsignificant numbers.

From the transcript, it is unclear whethee ME intended for the reductions to be
stacked. The VE's testimony that he would “additiondégrease the base” suggests he did.
Nonethelessas discussed above in Part II.C.1, even whehrtee-room attendant position is
eliminated entirely and evemhen thetotal bases reducedy 43 percent (23 percent from the
first hypotheticaland 20 percent from the second hypothetical), a significant number of jobs
exists. Therefore, any failure by the ALJ to stack the base reductions waedsarml

The Commissioner met her burden at Step 5 of the evaluation process. Additionally, the

ALJ’s conclusion that Mayfield did not have a medically determinable impatrofe
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fiboromyalgia and the ALJ’s RFC determination were supported by substantiahegiin the
record as a whole. Thereforlae Commissioner’s decisiaenying benefitss affirmed.
[I. Conclusion

For the reasons set forth above, the Commissioner’s decisaffirnsed

s/ Nanette K. Laughrey
NANETTE K. LAUGHREY
United States District Judge

Dated: June 1, 2015
Jefferson City, Missouri
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