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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

FABAS CONSULTING INTL, INC. , )
)
Plaintiff, )
)

V. ) Case No. 4:14v-00907JTM
)
JET MIDWEST, INC., )
)
Defendant. )

PROTECTIVE ORDER

The parties agree thaPlaintff Fabas Consulting Intl, Inc.’s (“Fabasvil disclose
certain confidential information relating to the subjecatter of this action. They agree that
certain catgories of such information should be treated as confidential, prbteicten
disclosure outside this ltigation, and used only for psmgoof prosecuting or defending this
acton and any appeals. The parties jointly request enttpis proposed Protective Order to
imtt the disclosure, dissemination, and use oftaaer identified categories of confidential
information.

The parties assein support of their request that protection I identified categories of
confidential information is necessaty protect Fabas’ confidential commercial information, the
disclosure of which would subjedtabasto annoyance, embarrassment, oppressionundue
burden or expense

For good cause shown under Fed. R. Civ. P. 26(c), the court grants tbe’ juamti

requestand hereby enters the following Protective Order:
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1. Scope. Documents and materials produced by Fabdke carse of discovery of
this case (hereinafter collectively “documents”), are subject tois ttOrder concerning
Confidential Information as set forth below. As there igprasumption in favor of open and
public judicial proceedings in the federal courts, teder wil be strictly costrued in favor of
public disclosure and open proceedings wherever possible.

2. Definition of Confidential Information. As used in this Order, “Confidential
Information” is defined as information th&tabasdesignates in good faith has been previously
maintained in a confidential manner and should be protdicied disclosure and use outside the
ltigation because its disclosure and use is otsttiby statute or could potentially cause harm to
the interests of disclosing parbr nonparties. For purposes of this Ordeapaswill limit its

designation of “Confidential Information” to the following tegories of information or

documents:
a. Files prepared or maintained by Fabas regardingjditer
b. Communications between Fabasl dnterjet;
C. Any contract, agreement, or binding commiment betweeba$-aand
Interjet.
d. Purchase orders, invoices and other documents relatir@nytocontract,

agreement, or binding commitment between Fabasnteget;

e. Fabas’ financial statements fohet time period 2009 through present,
including monthly, quarterly, and/or annually;

f. Fabas’ annual federal tax returns, including all IR8nm& and Schedules
for tax years 2009 through present.

0. The calculation(s) and documents supporting Fatlamis fordamages.



h. Documents supporting Fabas’ allegations in paragrapli theoComplaint
that “as a direct result of the matters described in thmpleant, Interjet
has essentially ceased its business dealings \aitas”

. Documents supporting Fabas’ allegadioin paragraph 9 of the Complaint
that “[flor a number of years before 2014, Fabas had provided goaits
components for [Interjet].”

Information or documents that are available to the publg nw be designated as Confidential
Information.

3. Form and Timing of Designation. Fabas may designate documents as
containing Confidential Information and thereforebject to protection under this Order by
markng or placing the words “CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER”
(hereinafter “the marking”) on the douoant and on all copies in a manner that wil nttriare
with the legibiity of the document. As used in this Ordegpies” includes electronic images,
duplicates, extracts, summaries or descriptions that icotita Confidential Information. The
marking wil be applied prior to or at the time of the documeste produced or disclosed.
Applying the marking to a document does not meaat the document has any status or
protection by statute or otherwise exctpthe extent and for the purposes of this Ordéopies
that are made of any designated doents must also bear the marking, except thatemdic
electronic databases, or lists of dmeants that do not contain substantial portions or images of
the text of marked documents and do not otherwise disclbsestibstance of the Confidential
Information are not required to be marked. By marking a ms document as confidential,
the designating attornepnd Fabasthereby certifies that the document eimt Confidential

Information as defined in this Order.



4, Inadvertent Failure to Designate.Inadvertent faiure to designate any document
or material as containing Confidential Informatiovil not constitute a waiver of an otherwise
vald clam of confidentialty pursuant to this Order, so long asclam of confdentalty is
asserted withinseven (7)days after discovery of the inadvertent failure.

5. Depositions Deposition testimony wil be deemed confidentialy ahldesignated
as suchwhen the depostion is taken or within a reasondible period after receipt of the
deposition transcript. Such designation must be specific as to the patiaihe transcript
and/or any exhibits to be protected.

6. Protection of Confidential Material.

(@) General Protections. Designated Confidential Information must be used
or disclosed solely for purposes of prosecuting or defendindatiiit, including any appeals

(b) Who May View Designated Confidential Information. Except with the
prior written consent ofabasor prior order of the court, designated Confidential Information
may only be disclosed to the following persons:

(1) The parties to this litigation, including any enyges, agents, and
representatives of the partis;

(2) Counsel for the parties and employees and agertsuotel;

1. If the confidential documents contain highly sensitive trade secrets or other highyesensi
pettive or confidential information and disclosure to another party would resultriordgrable harm to
Fabas then the parties may stipulate or move for the establishment of an addiabegbry of
protection, (e.g., Attorneys’ Eyes Only) that prohibits disclosure of such documentermation to
category or that limits disclosure only to specifically designatediouse counsel or party
representative(s) whose assistance is reasonably necessary to the afaghduitigation and who agree
to be bound by the terms of the Order.



3)

(4)

()

(6)

(7)

(8)

)

(10)

(©

The court and court personnel, including any specialtemas
appointed by the court, and members of the jury;

Court reporters, recorders, and videographers engaged for -deposi
tions;

Any mediator appointed by the court or jointly selected by the
parties;

Any expert witness, outside consultant, or investigatained
specicaly in connection with this ltigation, but onhafter such
persons havecompleted the certification contained in Attachment
A, Acknowledgment and Agreement to be Bound;

Any potential, anticipated, or actual fact withess and hisher
coursel, but only to the extent such confidential dcents or
information wil assist the withess in recaling, relating, or
explaining facts or in testifying, and only afteuck persons have
completed the ceiitifation contained in Attachment A;

The author or recipient othe document (not including a person
who received the docent in the course of the litigation);

Independent providers of document reproduction, electronic
discoery, or other litigaton services retained or employed
specifically in connection with this ltigation; and

Other persons only upon consent of the producingy pamd on
such conditons as the parties may agree.

Control of Documents The parties must take reasonable efforts to

prevent unauthorized or inadvertent disclosure ofcudents designated as containing

Confidential Information pursuant to the terms of this Order. Counsel for thdiep must

maintain a record of those persons, including eyagle of counsel, who have reviewed or been

gven access to the documents along with the akginf the forms signed by tl®spersons

acknowledging their obligations under this Order.



7. Fiing of Confidential Information. In the event a party seeks to fie any
document containing Confidential Information subjéct protection under this Order with the
court, that party mustake appropriate action to insure that the documeoeives proper
protection from public disclosure including: (alhd a redacted document with the consent of
the party who designated the document as conéde(it) where appropriate (e.g., in reatto
discovery and evidentiary motions), submitting the utent solely for in camera review; or (c)
when the preceding measures are inadequate, seekingsjpermis fle the document under seal
by fling a motion for leave to fle under seal in atance with D. Kan. Rule 5.4.6.

Nothing in this Order wil be construed as a puective to allow any document to be
fled under seal. The parties understand that the reguecuments may be fled under seal
only with the permission of the court exft proper motion. If the motion is granted and the
requesting party perrnad to fle the requested documents under seal, aminsel of record and
unrepresented parties wil havecass to the sealed documents

8. Challenges to a Confidetial Designation. The designation of any material or
documnent as Confdential Information is subject to lenge by any party. Before fling any
motion or objection to a confidential designatidhe objecting party must meet and confer in
good faith © resolve the objection informally without judiciatervention. A party that elects to
challenge a confidentialty designation may filed aserve a motion that identifies the chalenged
material and sets forth in detail the basis for the cigglle Theburden of proving the necessity
of a conflentialty designation remains with the party asgerconfidentialty. Until the court
rules on the chalenge, all parties must continue to treaméterials as Confidential Information

under the terms ofith Order.



9. Use of Confidential Documents or Information at Trial or Hearing. Nothing
in this Order wil be construed to affect the ugeany document, material, or information at any
trial or hearing. A party that intends to presentthat anticipas that another party may present
Confdential Infomation at a hearing or trial must bring that issue to dktention of the court
and the other parties without disclosing the Cenfidl Information. The court may thereatfter
make such orders as anecessary to govern the use of such documents or infornadtitme
hearing or trial.

10.  Obligations on Conclusion of Litigation.

(@) Order Remains in Effect. Unless otherwise agreed or ordered, all
provisions of this Order wil remain in effect amntinue to be binding after conclusion of the
Itigation.

(b) Retum of Confidential Documents. Within thirty (30) days after this
Itigaton concludes by settlement, final judgmerr final order, including all appeals, all
documents desigted as containing Confidential Information, in¢igdcopies as defined above,
must be returned to the party who previously produced tbensnt unless: (1) the document
has been offered into evidence or fled withoutrid®n as to disclosure; (2he parties agree to
destruction of the document to the extent practicable unofereturn? or (3) as to documents
bearing the notations, summations, or other mental $spores of the receiving party, that party

elects to destroy the documents and fieextito the producing party that it has done so.

2. The parties may choose to agree that the receiving party must destroy documemmgontai
Confidential Information and certify the fact of destruction, and that the receiving rpasiy not be
required to locate, isolate and returrmails (including attachments to-meails) that may include
Confidential Information, or Confidential Information contained in depositiamstidpts or drafts or final
expert reports.



(c) Retention of Work Product. Notwithstanding the above requirements to
return or destroy documents, counsel may retaiorngy work product, including an index
which refers or relates to designated Giamitial Information, so long as that work product does
not duplicate verbatim substantial portions of the textn@ges of designated documents. This
work product wil continue to be confidential undis Order. An attorney may use his or her
own work product in subsequent ltigation provided that its use doesdisobse Confidential
Information.

11. Order Subject to Modification. This Order is subject to modification by the
court on its own motion or on motion of any party or any opienson with standing concerning
the subject matter. The Order must not, howevermodified untl the parties have been given
notice and an opportunity to be heard on the proposed modification.

12.  No Prior Judicial Determination.  This Order is enterecbased on the
representations and agreements of the parties andhé purpose of faciitating discovery.
Nothing in this Order wil be construed or presdntas a judicial determination that any
document or material designated as Confidential Infasmably counsel or the parties is entitled
to protection under Fed. R. Civ. P. 26(c) or otherwise until soehas the court may rule on a
specific document or issue.

13. Persons Bound by Protective Order. This Order wil take effect when entered
and is bading upon all counsel of record and their law frrtiee parties, and persons made

subject to this Order by its terms.



14.  Jurisdiction. The court’s jurisdiction to enforce the provisions of this Orddr wi
terminate on the final disposition of thissea But a party may fle a motion to seek leave to
reopen the case to enforce the provisions of this rOrde

15.  Applicability to Parties Later Joined. If additional persons or entties become
parties to this lawsuit, they must not be given acdesany Confidential Information until they
execute and file with the court their written agneet to be bound by the provisions of this
Order.

16.  Protections Extended to ThirdParty’s Confidential Information. The parties
agree to extend the provisions of this Protective Order to Cdisfideriormation produced in
this case by third parties, if timely requestedth®ythird party.

17. Confidential Information Subpoenaed or Ordered Produced in Other
Litigation. If a receiving party is served with a subpoena or an osgeed in other ltigation
that would compel disckure of any material or document designated in #uson as
Confidential Information, the receiving party must so notify tlesignating party, in writing,
immediately and in no event more than three busiokg/s after receiving the subpoena or order.
Such notification must include a copy of the subpoena or cadet.or

The receiving party also must immediately inform in gt the party who caused the
sulpoena or order to issue in the other ltigatiort #@me or all of the material covered by the
subpoena or order is the subject of this Order. In additon, the regeaity must deliver a
copy of this Order promptly to the party in the othetioa that caused the subpoena to issue.

The purpose of imposing these duties is to alertiterested persons to the existence of

this Order and to afford the desaging party in this case an opportunity to try to protesct



Confidential Information in the court from which the submmeor order issued. The designating
party bears the burden and the expense of seekatgcfion in that court of its Confidential
Information, and nothing in these provisions should be e@tbtas authorizing or encouraging a
receiving party in this action to disobey a lawfuledive from another court. The obligations
set forth in this pagraph remain in effect whie the partgshin its possession, custody, or
control Confidential Information by the other pattythis case.

18. Inadvertent Disclosure of Confidential Information Covered by Attormey-
Client Privilege or Work Product. The inadvertent disclosure or production ofy an
information or docment that is subject to an objection on the basis of attaiieey priviege or
work-product protection, including, but not limited, to information or documents rtiagt be
considered Confdential Information under the PratecOrder, wil not be deemed to waive a
party’s claim to its privieged or protected nature estop that party or the priviege holder from
designating the information or document as attoolept privieged or subject to the work
product doctrine at a latedate. Any party receiving any such informatian dmcument must
return it upon request to the producing party. Upon regesimch a request as to specific
information or documents, the receiving party nuestrn the information or documents to the
producing party within seven (79lays, regardless of whether the receiving party agrebsthe
claim of priviege and/or worproduct protection. Disclosure of the information or document by
the other party prior to such later designatioh nat be deen® a violation of the provisions of
this Order. The provisions of this section constitute aeropursuant to Rules 502(d) and(e) of

the Federal Rules of Evidence.
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IT 1S SO ORDERED.

/s John T. Maughmer
John T. Maughmer
United States Magistrate Judge

DATED: May 19, 2016
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