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UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

JUSTIN BENNETT, )
Petitioner, ;
VS. )) Case No. 14-1130-CV-W-ODS-P
JAY CASSADY, ))
Respondent. : )

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS AND
DENYING THE ISSUANCE OF A CERTIFICATE OF APPEALABILITY

Petitioner, a convicted state prisoner currentpfined at the Jefferson City Correctional
Center in Jefferson City, Missouri, has filg sea petition for writ of heeas corpus pursuant to
28 U.S.C. § 2254, Petitioner chaltees his 2010 convictions of first-degree murder and armed
criminal action which were entered in Jacksaufty, Missouri. Petitiondiled a direct appeal
of his conviction and sentencedaa motion for post-conviction refipursuant to Mo. Sup. Ct. R.
29.15, which were both denied. Resp. Ex. E; Resp. Ex. I.

Petitioner asserts twenty-three (23) groundsdbef. Respondent contends that Grounds
1, 3, and 5-23 are procedurally defaulted and, atessly, without merit, and that Grounds 2 and
4 are without merit.

In Ground 1, petitioner contendsatithe trial court eed in granting the State’s strike of
Venireperson 12 for cause because the strikera@ally motivated and thus unconstitutional.
Petitioner next contends that the trial court erred in granting the State’s peremptory strike of
Venireperson 40 (Ground 2) and Venireperson 49 (Ground 3) because the strikes were racially
motivated and thus unconstitutional.

In Ground 4, petitioner contends that his tgalinsel was ineffectes for (a) failing to
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impeach witness Crystal Ragsdale; (b) failing to object to Ragsdale’s testimony; (c) failing to
present evidence of witness Shanigates’s communication with patner; (d) failing to impeach
Gates with prior inconsistent statements; and (e) failing to object to “commentary by detectives
during petitioner’s interrogation.” In Grounds &, 9, and 18, petitioner cands that his trial
counsel was ineffective for failing to present cerevidence at trial. In Grounds 6, 20, and 22,
petitioner contends that his frieounsel was ineffective for (@und 6) failing toobject to the
presence of law enforcement in the court ro@@rpund 20) failing to object to the prosecutor’s
reference to Johnson'’s death dmarder” or “homicice;” and (Ground 22) faitg to file a motion

to suppress statements made to police Griounds 7, 10, 16, 17, and 19, petitioner contends that
his trial counsel was ineffective for (Ground 7) failing to request specific jury instructions;
(Ground 10) failing to make a sufficient record of a “matter not in evidence”; (Ground 16) failing
to request a competency evaluation based ditigmer's claim that hecould not remember
stabbing Johnson; (Ground 17) aaldoning other possible defengheories in favor of
self-defense; and (Ground 19) failing to advise petitioner of his right not to testify at trial.

In Grounds 11, 12, 13, 14, 15, 16, and 23, petitioaptends that his direct appeal counsel
was ineffective for failing to raise claims thidte trial court erred in: (Ground 11) excluding
evidence that the victim hadsaulted petitioner’s girlfrienda the past; (Ground 12) excluding
evidence of past violent acts byethictim; (Ground 13) excluding petitioner’s testimony that the
victim had once asked petitionerrtib a man; (Ground 14) overnudj petitioner’s ofection to the
introduction of the videotaped interrogationpatitioner by police at ital; (Ground 15) denying
trial counsel’s request to make an “ex parte record concerning a matter not in evidence”; (Ground

16) excluding evidence that the victim had leétitioner threaning voicemails and texts; and



(Ground 23) allowing the State to present evidence obtained as a result of law enforcement
“pinging” his cellular plone without a warrant.

FACTUAL BACKGROUND

On September 27, 2008, petitiomntered the home of Keodahnson, the mother of his
four-month-old son, and stabbed Johnson 106 tinfeesp. Ex. E, p. 3. Johnson died as a result
of her injuries. Id. At trial, petitioner admitted that he killed Johnson but claimed that he did so
in self-defense. Ild. On November 18, 2009, followingiaf, a Jackson County jury found
petitioner guilty of first-degree murder and armed criminal action. Resp. Ex. D, pp. 186-88. The
Missouri Court of Appeals, Western District, affirmed petitioner’s convictions on apf&ate v.
Bennett 354 S.W.3d 247 (Mo. Ct. App. 2011).

Petitioner filed a timely Rule 29.15 motionrfpost-conviction relief. Resp. Ex. F.
Following an evidentiary hearing, the circuit codenied petitioner’'s motion for post-conviction
relief. 1d; Resp. Ex.l. On appeal, the Missouri CafrAppeals, Western District, affirmed the
motion court’s denial of Rule 29.15 relieBennett v. Stat&t50 S.W.3d 479 (Mo. Ct. App. 2014).

Before the state court findings may be set@sadfederal court must conclude that the
state court’s findings of fact laockven fair support in the recortMarshall v. Lonberger459
U.S. 422, 432 (1983). Credibility determinaticare left for the state court to decidg&raham
v. Solem 728 F.2d 1533, 1540 (8th Cir. en banmst. denied 469 U.S. 842 (1984). It is
petitionets burden to establish by clear and convin@mglence that the state court findings are

erroneous. 28 U.S.G§ 2254(e)(1)} Because the state courtsidings of fact have fair

Yna proceeding instituted by an application for wrihebeas corpus by a person in custody pursuant to a
judgment of a State court, a determioatof a factual issue made by a Statertehall be presumed to be correct.
The applicant shall have the burden of rebutting the presumption of correctfielgmbgnd convincing evident@8
U.S.C.§ 2254(e)(1).
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support in the record and becaysstitioner has failed to e$tiish by clear and convincing
evidence that the state court findings are ewasgthe Court defers sind adopts those factual
conclusions.

PROCEDURAL DEFAULT

“A habeas petitioner is requiredparsue all available avenuefrelief in the state courts
before the federal courts will consider a cldinSloan v. Delp54 F.3d 1371, 1381 (8th Cir.
1995),cert. denied516 U.S. 1056 (1996). “[S]tate prisonemsst give the state courts one full
opportunity to resolve any constitutional isstgsinvoking one complete round of the State's
established appellate review pragebefore presenting those issuesan application for habeas
relief in federal court. O'Sullivan v. Boerckeb26 U.S. 838, 845 (1999)!If a petitioner fails to
exhaust state remedies and thertto which he should have peeded his claim would now find it
procedurally barred, therg a procedural default. Sloan54 F.3d at 1381.

In Grounds 1 and 3, petitionecontends that the strikeof Venireperson 12 and
Venireperson 49 were unconstitutional basedBatson v. Kentucky476 U.S. 79 (1986).
Petitioner did not, however, raiseshilaims regarding the strike$ Venirepersond2 or 49 in
his motion for a new trial as reqed to preserve it for appellateview. Further, petitioner did
not raise Grounds 5-23 in the direct appeal sfdanvictions and sentences or in his Rule 29.15
motion for post-conviction relief. As such,dBind 1, 3, and 5-23 are procedurally defaulted.
Sweet v. Delol25 F.3d 1144, 1149 (8th Cir. 1997) (recognizimat failure to present claims in
the Missouri Courts at any stage of direct appeglost-conviction proceauys is a procedural
default),cert. denied523 U.S. 1010 (1998).

A federal court may not review proceduratlgfaulted claims “unless the prisoner can



demonstrate cause for the default and actual pogjuadi a result of the adjed violation of federal
law, or demonstrate that failure to considerdla@ms will result in a fundamental miscarriage of
justice.” Coleman v. Thompsprb01 U.S. 722, 750 (1991). Petitioner alleges ineffective
assistance of post-conviction counsedxause his procedural default untiartinez v. Ryanl32
S. Ct. 1309 (2012). IMartinez the United States Supreme Corgcognized that ineffective
assistance of post-conviction motion counsel couldlify as cause excumg the failure to raise
a claim in the post-conviction motionld. at 1319-21

To demonstrate cause undsfartinez a petitioner must showhat post-conviction
counsel was ineffective in failing to raise a subs& claim of ineffective assistance by trial or
plea counsel. Id. at 1318-19. “In order for ineffective as&ince of counsel itself be cause to
excuse a procedural default, the ineffectivesdgsce must rise to tHevel of an independent
constitutional violation.” Evans v. Luebber871 F.3d 438, 445 (8th Cir. 2004) (citiegwards
v. Carpentey 529 U.S. 446, 451-52 (2000)). “Thus, thssistance rendered must have been
constitutionally substandard and prepalimust have resulted therefromBvans 371 F.3d at
445 (citingStrickland 466 U.S. at 687).

Petitioner fails to demonstrate that posnviction counsel wa constitutionally
ineffective as required for a finding of cause exoggiis default. In assessing petitioner’s claim
that post-conviction counsel’s perfnance was deficient, counsel‘strongly presumed to have
rendered adequate assistance and made alfisagidecisions in the exercise of reasonable
professional judgment.”Strickland 466 U.S. at 690. To overcome this presumption, petitioner
must prove that, “in light of all the circumstancti® identified acts or ogsions were outside the

wide range of professionallyompetent assistance.ld.



Here, apart from the assertion that piocedural default should be excused under
Martinez petitioner provides no facts to support bligim that his post-conviction counsel was
ineffective. In addition to his failure to proviéay factual support for hidaim, citations in the
amended Rule 29.15 motion make it clear that-posviction counsel wafamiliar with the
record Resp. Ex. F, p. 48. Post-conviction counskiliarity with the record, including the
evidence presented at trial and the relevant legal issues indicate that the decision to raise certain
issues in the amended 29.15 motion and omitrstivas a reasonable exercise of professional
judgment. In light of the presumption that posenviction counsel actegasonably and the lack
of any specific facts demonstrating deficient perfange in the petition, petitioner fails to show
that post-conviction counsel provided ineffective stssice with respect smy of his procedurally
defaulted claims as required tocese his procedural default undéartinez.

Even if petitioner could show ineffectiassistance of post-conviction counsel, however,
his procedurally defaulted claims nevertheliegisbecause petitioner'snderlying claims do not
allege “substantial” claims of ineffective asaiste of trial counsel as required under the second
prong ofMartinez As such, Grounds 1, 3, and 5-23 will be denied.

GROUND 2

In Ground 2, petitioner contendsththe trial court erred in gnting the State’s peremptory
strike of Venireperson 40 because the stviles racially motivated in violation &atson The
Missouri Court of Appeals, Western Districtadwated this claim on dict appeal and found no
Batsonerror:

In his second point on appeal, [petitigneontends thathe court erred in

denying hisBatsonchallenge to the State’s peremptgtrike of Venireperson 40.

[Petitioner] claims that the State did nailst similarly situated white jurors and,

therefore, the State’s statgdstification for the strike was pretextual. When
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reviewing a ruling on a Batson challengee accord the circuit court “great
deference because its findings of fact largely depend on its evaluation of credibility
and demeanor.”Kesler-Ferguson v. Hy-Vee, In271 S.W.3d 556, 558 (Mo. banc
2008). We will reverse the circuit courtiscision only if it is clearly erroneous.

Id. To find the decision is clearly erromgs, we “must have a definite and firm
conviction that a mistake was madeld.

Missouri has a three-step procedtoeresolving a Batson challengdd.
In the first step, the party challenging 8teke must object and make a prima facie
case of racial discrimination by ideriiig the protected class to which the
potential juror belongs.Id. at 559;State v. Batemar818 S.W.3d 681,689 (Mo.
banc 2010), cert. denied, 181 Ct. 927 (2011). In the second step, the proponent
of the strike must present a specific @tehr race-neutral reason for the strikiel.
“The second step of this process doesdentand an explanatidhat is persuasive,
or even plausible.” Purkett v. Elem514 U.S. 765, 767-68 (1995). The sole issue
at this stage is the faciafalidity of the explanation. Id. at 768. Unless a
discriminatory intent is inherent inglreason given, the circuit court should deem
the reason to be neutrald.

If the proponent of the strike artictds an acceptabl@n-discriminatory
reason for the strike, then, at the conclusibthe third step, the circuit court must
decide whether the party challenging the strike “has proved purposeful racial
discrimination.” Id. at 767. To prove purposeful ratdiscrimination, the party
challenging the strike must demonstrate thatproffered reason for the strike was
merely pretextual and that the strikas, in fact, motivated by raceBateman318
S.W.3d at 689. To meet this standaitte party challenging the strike “must
present evidence or specific analysis” showing that the proffered reason was
pretextual.State v. Johnserd30 S.W.2d 456, 460 (Mo. App. 1996). The party
“cannot simply rely on conclusory allegatiahat the real motation for the strike
was racial in nature.”ld. Factors that may be relevatat the determination of
pretext include: (1) “the presence of darly situated white jurors who were not
struck,” State v. Strongl42 S.W.3d 702, 712 (Mo. banc 2004) (citation omitted);
(2) “the degree of logical relevance betwédsmexplanation and the case to be tried
in terms of the nature of the cased the types of evidence adduced,”
Kesler-Ferguson271 S.W.3d at 559; (3) “theriting attorney's demeanor or
statements during voir direid.; and (4) the circuit court's past experience with the
striking attorney. Id. Because the circuit court is abetter position to observe
trial counsel's sincerity aratedibility and toobserve the raciahakeup of the jury
panel, we rely on the circuit court “to considhe plausibility of the striking party's
explanations in light of the totality diie facts and circumstances surrounding the
case.” Id.

Here, [petitioner] met step one tie three-step procedure when, after
challenging the State’srite, the court identifiedvenireperson 40 as African
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American. The State then met step two of the procedure when it offered a
race-neutral justification fathe strike. The State proffered that Venireperson 40
had stated that she hadchephew facing life in prison ihout the possibility of
parole. This explanation referencednifeperson 40's asking during voir doir to
speak privately with the court.

Venireperson 40 then told the couratishe had one nephew in prison and
one waiting sentence of life in prison without parole. The court asked
Venireperson 40 if having a relative fagithe same period of imprisonment as
Bennett would cause her to favor one sider the other at trial. She responded:

| was thinking about that. And | was looking at him and
thinking how young he is. And | thk | would kind of have a little
problem with that. | mean, with ngarole. It's such an early age.
And | thought if that were my nephlealso. So | might have a little
problem with that.

The court may strike a juror for cause #éjipears he or she cannot consider the full
range of punishment in a first degree murder caState v. Forrest183 S.W.3d
218,231 (Mo. banc 2006). “[T]he justificatidor a peremptory strike need not
rise to the level of justification for a challenge for caus€lark, 280 S.W.3d at
631 (quotingState v. Pointer215 S.W.3d 303, 307 (Mo. App. 2007)). Here, the
State could have arguably asked that Venireperson 40 be stricken for cause, due to
her potential inability to consider thellfiange of punishment. Nevertheless, the
State used a peremptory strike, which reggieven less justification than a strike
for cause. Venireperson 40’s potentiahbility to consider the full range of
punishment constituted a legitimate racetradbasis for theState’s peremptory
strike.

[Petitioner] then had the step three burden of proving that the State's
proffered reason for the strike was pretextand that the State’s real purpose was
race-motivated.  [Petitioner] offede nothing. The court directly asked
[petitioner] if there were similarly situated Caucasian venirepersons.
[Petitioner]’s response via his attorney: “No, Your Honor.”

[Petitioner]'s motion for new trial argued that the State failed to offer a
race-neutral explanation for the strike. On appeal, he now does not contest the
State’s race-neutral explanation but contethat the explatian was pretextual
because there were similarly situated wiiters whom the State did not strike.

We refuse to consider [petitioner]'s argents, related to allegations of pretext,
raised for the first time on appeabee Clark 280 S.W.3d at 631 (refusing to
consider for the first time on appeald&tnal arguments tsupport a claim of
pretextual peremptory reasons, asserting the existence of similarly situated white
jurors who were not struck); aigtate v. Johnsr220 S.W.3d 377, 383 (Mo. App.
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2007) (refusing to consider argument themilarly situated white venirepersons

were not struck by the State, where ampeldid not raise that argument in either

the Batsonhearing or his motion for new tridut raised it for the first time on

appeal). The circuit court's denial of [petitioneBatsonobjection to the State's

peremptory strike of Venireperson 40 svaot clearly erroneous. Point two is
denied.
Resp. Ex. E at 5-9.

Petitioner asserts that the prosecusoneasons for striking Venireperson 40 were
pretextual because there were other venirepersboswere similarly situated that were not struck
from the jury. The record, hower, supports the Missouri Court Appeals’ determination that
the trial court did not err in overruling petitioreBatsonobjection. Where, as here, the state
court makes findings of fact that the prosecuteese not racially motivated in making their
strikes, those factual findingshall be presumed to be corriaatd the petitioner beatthe burden
of rebutting the presumption of correess by clear and convincing evidefic28 U.S.C.
2254(e)(1)see also Purkett v. Elerd14 U.S. at 769 (1995) (quotiMarshall, 459 U.S. at 432).
This is becaustevaluation of the prosecutsistate of mind based on demeanor and credibility lies
particularly withn a trial judgés province”. Hernandez v. New Yark00 U.S. 352, 365 (1991)
(plurality opinion).

Petitioner has failed to presefilear and convincing evidernicdemonstrating that the
Missouri Court of Appealsdenial of petitionés Batsonclaim resulted in “a decision that was
contrary to, or involved an unreasonable apgbeatbf, clearly establlseed Federal law, as
determined by the Supreme Court of the UniteateSt’ or in “a decision that was based on an

unreasonable determination of the facts in lighthe evidence presented in the State court

proceeding,’see 28 U.S.C. 82254(d)(1) and (2Mo. Rev. Stat. § 558.021(1)(3Batson v.



Kentucky 476 U.S. at 98 (credibility determinatiorgarding race-neutral reasons for strikes are
left for the state courts to decide). Thus, Ground 2 will be denied.
GROUND 4

In Ground 4, petitioner claims that his tradunsel was ineffective for (a) failing to
impeach witness Crystal Ragsdale; (b) failing to object to Ragsdale’s testimony; (c) failing to
present evidence of witness Shanigates’s communication with petner; (d) failing to impeach
Gates with prior inconsistent statements; and (e) failing to object to “commentary by detectives
during petitioner’s interrogation.”Petitioner raised Ground 4 ms Rule 29.15 post-conviction
motion and on appeal from thlenial of that motion.

In order for petitioner to succesdlfy assert a claim for inedttive assistance of counsel,
petitioner must demonstie that his attornéy performancéfell below an objective standard of
reasonablene$sand that“the deficient performanteactually prejudiced him. Strickland v.
Washington466 U.S. 668, 687-88 (1984). This Counpreover, may not grant habeas relief
unless the state appe#iacourt’s decisiofiwas contrary to, or an unreamble application of, the
standard articulated by the [lted States] Supreme Court 8trickland” Owens v. Dormirg
198 F.3d 679, 681 (8th Cir. 199@grt. denied530 U.S. 1265 (2000).

“A court considering a claim of ineffiee assistance of counsel must applistaong
presumptiohthat counsés$ representation was within tvede rangéof reasonable professional
assistancé. Harrington v. Richter131 S. Ct. 770, 787 (2011) (quotiSgrickland 466 U.S. at
689). Petitioner must showthat counsel made errors serious that counsel was not
functioning as thécounsel guaranteed the defendant by the Sixth Amendrher&trickland

466 U.S. at 687.
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The Missouri Court of Appeals, Western Dist, found that the motion court’s judgment
was supported by the record:

In our appellate review, we may procesicectly to the issue of prejudice
without first determining whetherounsel’'s conduct was deficientStrickland
466 U.S. at 697. In considering the pdige prong, it is natnough “that an error
by counsel might have had some conceigadfect on the outcome” of the trial.
Vogel 31 S.W.3d at 136. Instead, the movansnshow that there is a reasonable
probability that, absent the alleged error, the results of the proceeding would have
been different. State v. White798 S.W.3d 694, 697 (Mo. banc 1990). “A
reasonable probability” is one sufficientundermine confidence in the outcome of
the proceeding.” Taylor v. State 382 S.W.3d 78, 81 (Mo. banc 2012). In
determining if a “reasonable probability” exists, a motion court must consider the
totality of the evidence.Strickland 446 U.S. at 691-96. “In doing so, it can
consider the strength of the evidencegoilt in evaluating any prejudice to a
defendant as a result of counsel’s alleged ineffectivenegsgel 31 S.W.3d at
136. “Where there is overwhelming evidenof guilt, such that it cannot be
reasonably said that, but for the challenged actions of trial counsel, the jury would
have found the movant not guilty, the movant suffers no prejudic8tewart v.
State 387 S.W.3d 424, 430 (Mo. App. S.D. 2012).

Even were we to limit the evidence to that which is not challenged by
[petitioner] in his post-conviction refiemotion, the evidence of his guilt is
overwhelming. Viewed in the light most favorable to the jury’s verdict,
[petitioner] was well acquainted witthe victim, Keona Johnson (“Johnson”).
[Petitioner] and Johnson had an on-arffdagain tumultuous relationship (and it
was then “off”), and Johnson was the mother of [petitioner]'s infant son. On
September 27, 2008, Johnson and her fri€mgstal Ragsdale (“Ragsdale”), had
been out with their respiee children, and the groupventually returned to
Johnson’s house. Upon their return, they noticed that it appeared as though
someone had entered the houseoupgh the kitchen window. Johnson and
Ragsdale searched the house but did not locate anyone, and they did not see
[petitioner]’s vehicle outside. Unbeknast to them, Bennett had parked down
the street so as not to been, had surreptitiouslytered Johnson’s house, and was
hiding in Johnson’s bedroom.

The older children went utzsrs to play while Jolson and Ragsdale stayed
downstairs with the baby and visited wihch other. Eventually, Johnson went
upstairs to her room. Shortly thereaftire children started screaming and came
running downstairs, and Ragsdale heard a dlaon. Ragsdale went upstairs and
heard Johnson say, “He’s killing me!” She then heard [petitioner] say, “Man, |
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told you!” Ragsdale attempted to opgee bedroom door, butwas locked. She
then took the four older childn and fled the house, goitwa nearby gas station to
call police. Ragsdale left the baby irs hwalker in the lower level of Johnson’s
house.

When police arrived at Johnson’suse, Johnson was dead, and the baby
was missing. Johnson had been stabbedid®3 and had a human bite mark on
one of her arms; the bite mark was fatietermined to havéeen caused by
[petitioner]. It appeared that someone had gone out through Johnson’s upstairs
bedroom window. Blood, which was later determined to have come from both
[petitioner] and Johnson, was found on or around the window.

Shanice Gates (“Gates”), [petitionerarrent girlfriend, also called 911 on
the night of Johnson’s death. She haddenplans to meet with Johnson that
evening, but she became concerned when she called Johnson’s phone and heard
[petitioner]’'s voice and Johnson screaming. Police asked Gates to come to the
Independence police station for questionimgg as she was passing near Johnson’s
house and saw the police out front, [petitioner] coincidentally called Gates’s cell
phone. Gates stopped near Johnson’s housé¢odth police that [petitioner] was
calling her at that very nrment. Gates gave the pdi¢petitioner]’s cell phone
number and a description of his edth a partial license plate number.

Police used [petitioner]'s cell phone information to attempt to find
[petitioner] and the missing infant. They eventually located [petitioner]’s car at a
home in Kansas City, Missouri. Pa#i surrounded the house at approximately
2:00 a.m. and ordered the occupants to come out. [Petitioner] and others came out
of the house, and [petitioner] was immegdiy arrested. Although the police did
not find the baby there, while they wesearching for the infant, one officer
smelled a strong odor of lighter fluid comifigm a grill. Inside the grill, the
officer found a pair of jeans or jean shatsl a white tee shirt that were damp and
smelled strongly of lighter diid; the clothes were alstained with what was later
determined to be Johnson’s blood. Officals® found a pair of Air Jordan athletic
shoes, which were stained with what Waer determined to be Johnson’s blood, in
the attic access in one okthpstairs bedrooms. In fg®ner]'s car, police found
more of [petitioner]'s and Johnson’sobd and a box for a pair of Air Jordan
athletic shoes. Johnson’s infant sorsw@cated by police at approximately 2:45
a.m. at [petitioner]'s mother’s house.

[Petitioner] was questioned by police in a patrol car and again at the police
station. [Petitioner] regatedly denied having anything to do with Johnson’s death
and denied having been in her home that iexen At trial, [petitioner] claimed he
was acting in self-defense. [Petitionergstimony, which the jury clearly found
to be completely fabricated, was summarized in the judgment by the motion court
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in the context of the overwhelming evidence demonstrating the falsity of
[petitioner]’s version of events:

[Petitioner] testified at trial,providing an account that was
diametrically opposed to what he hattl the police. He said that

he went to Johnson’s house takpup Justin, Jr. because Johnson
told him she was going to leatén with her young daughter. He
claimed he parked down the streetause he did natant to block

the driveway, and there were no spaces left across the street. No
one was home, so he said he let himself in with a key he had and
tried to watch television. The dabwas shut off and he got tired,

so he laid down on Johnson’s bed in the upstairs bedroom and fell
sound asleep. He claimed he woke up when he heard a loud boom
and saw Johnson in the room. He said Johnson told him there was
a man downstairs, and she stdregguing with [petitioner]. He
claimed Johnson pulled a knife dinm. He claimed Johnson
swung the knife and caught his finger, inflicting a wound that
looked suspiciously like a papertcuThe two struggled and he was
able to get the knife away from Johnson. Even though Johnson was
unarmed at that point, [petitiorjstarted stabbing her. After the
first four stabs, he claimed not to remember anything until he was
outside on the driveway. The physical evidence proved that he
went out the second-floor bedm window after he finished
stabbing Johnson 102 more timekle claimed he heard his son
crying and went in ah got him. He then fled to the house in
Kansas City where he was arresadter trying to destroy the clothes
that had incriminating evidenod Johnson’s blood and after having

hid the shoes that had Johnson’s blood on them.

The undisputed physical edce combined with the jury’s clear belief
that: (1) [petitioner] had hidden his capm Johnson’s plain view; (2) he had
surreptitiously entered Johnson’s house through the kitchen window; (3) he had
hidden in Johnson’s bedroom until Johnson entered the room; (4) he had locked
Johnson’s bedroom door so that he cowddhplete the murderous task at hand
without interruption; (5) he had stabbexhdson not once or twice or ten times, but
106 times while declaring, “Man, | told ydu(6) he had fled the bedroom through
the bedroom window, picked up his infasttn and delivered him to his mother’'s
house, and then he had the wherewithal to immediately begin attempting to destroy
and hide incriminating ev&hce; and (7) he then lied to law enforcement about
being anywhere near Johnson or Johnsbnisse at the time of the murder (the
post-murder actions demonstrating a consciousness of guilt).

Based upon this overwhelming evidenae, agree with the motion court’s
conclusion that, irrespectivef [petitioner]'s claims of his trial counsel’s
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ineffectiveness, there is no reasonable probability that the jury would have arrived

at a different verdict. Thus, [petitioner]’'s claim fails the prejudice prong, and his

post-conviction relief claim of inefféiwe assistance of counsel must fail.
Resp. Ex. I, pp. 2-7.

The decision of the Missouri Court of Aggls, Western District, is reasonable and
therefore is entitled to dafence under § 2254(d). Trial cael's decision not to make
particular objections and not present specific evidence can be considered a matter of strategy.
In Blackmon v. WhiteB25 F.2d 1263, 1265 (8th Cir. 1987), thatda States Court of Appeals for
the Eighth Circuit stated that “the courts musisethe temptation to second-guess a lawyer’s trial
strategy; the lawyer makes choitesed on the law as it appearthattime, the facts as disclosed
... and his best judgment as to theadiés and sympathies joidge and jury.” See also Shaw v.
U.S, 24 F.3d 1040, 1042 (8th Cir. 1994) (trial counsel’'s reasonable trial strategies cannot
constitute ineffective assistaneaajen if they are unsuccessfujenderson v. Norris118 F.3d
1283, 1287-88 (8th Cir. 1997) étters of trial stratgy presumed correctyert denied 522 U.S.
1129 (1998).

Because the state courts’ determinations did-emtlt in “a decision that was contrary to,
or involved an unreasonable applion of, clearly established Fedklaw, as determined by the
Supreme Court of the United &s” or in “a decision that was based on an unreasonable
determination of the facts in light of the esitte presented in the State court proceedseg’

28 U.S.C. §2254(d)(1) and (2), Ground 4 will be denied.

Under 28 U.S.C§ 2253(c), the Court may issue atderate of appealability onlywhere

a petitioner has made a substantial showihthe denial of a constitutional right. To satisfy

this standard, a petitner must show that‘@aeasonable juridtwould find the district court ruling

14



on the constitutional claim(s)debatable or wronyy. Tennard v. Dretke542 U.S. 274, 276
(2004). Because petitioner has not met thindsed, a certificate of appealability will be
denied. See 28 U.S.€2254, Rule 11(a).
Accordingly, it iSORDERED that:
(1) the petition for writ of habeas corpus is denied; and
(2) this cases dismissedvith prejudice.
/s/ Ortrie D. Smith

CRTRIED. SMITH
WNITED STATES DISTRICT JUDGE

Kansas City, Missouri,

Dated:_April 23, 2015.
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