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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION
RODNEY BABBS, JR.
Plaintiff,
V. Case M. 4:15ev-0194DGK

BRYAN BLOCK,

N N N N L N N N N

Defendant

ORDER REGARDING DISCOVERY DISPUTE

This lawsuit arises from ashooting outsidef a nightclub. Plaintiff Rodney Babbs, Jr.
(“Babbs”), a bouncer at the club, ejected Defendant Bryan Block (“Defendantdff-aluty
police officer from the premises. Shortly afterwards, a scuffle occurred outsdegubduring
which Defendant shot Babbs.

Now before the Courts Plaintiff’'s Motion to Compel Discovery of Defendant Block’s
Psychological RecorddDoc. 120). For the following reasons, the Court ord@eendantto
provide a detailedprivilege logto Babbs and then for the parties to confer in accordance with
Rule 37.1. he motion is DENIED WITHOUT PREJUDICE.

Background

The shooting at issue occurred on March 4, 2011, outside of Club 6902, in Kansas City,
Missouri  Police officers fom the Kansas City, Missouri, Police Departm¢i{CPD”)
immediatelyarrested Defendarfter the shooting At the timeof the shootingDefendant was
undergoing a divorce areiployed by the Kansas City, Kansaslice dgpartment.

On June 29, 2012Deferdant pled guilty in the Circuit Court of Jackson County,

Missouri, to one count of unlawful use of a weapon. During the plea colloquy, Defendant
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admittedthat on March 4, 2011, he was intoxicated while in possession of a loaded firearm and
that he handlethe gunin a negligent mannerAlso, Defendantdenied ever being treated for
any mental disease or mental iliness.

During discovery,Babb attempted to explore whether Defendant was, in fehg
treated for any mental disease or illness at the timibeoShooting His First Interrogatories to
Defendant asked,

5. Have you ever been [sic] suffered from, been diagnosed with,
been treated for or sought treatment for any mental disorders,
substance abuse, depression, mental diseasedraquosatic stres
disorder (PTSD), psychological or psychiatric conditions? If yes,
please provide the name, address and phone number of any person,
counselor, medical professional, medical group, and/or any other
person or entity that diagnosed, treated, reviewed aondlorseled

you with regard to the conditions mentioned above. Also please
provide the dates of diagnosis or treatment for any of the
conditions mentioned above.

Doc. 120-2 at 3. On December 11, 2015, Defendasiwvered:

Objection, Defendant has not placed his medical condition in issue
in this case, and further, confidential communications between a
licensed psychotherapist and her or his patients in the course of
diagnosis or treatment are protected from compelled disclosure
under Rule 501 of the Federal Rules of Eviden&eeJaffee v.
Redmond518 U.S. 1, 15, 116 S. Ct. 1923 (U.S. 1996).

Similarly, Babbs’ First Request for Production of Documéfitise RFP”), sought

33. Medical records from any physician, counselor, therapist, etc.
who treatd you for any mental disorders including but not limited

to, substance abuse, depression, mental diseasedygoosatic
stress disorder (PTSD), psychological or psychiatric conditions
you have been diagnosed with or treated. Please sign the attached
auhorization to release medical records related to the above
mentioned conditions.



Doc. 120-1 at 101t also requested,

43. A privilege log for all documents that are responsive to
plaintiff's discovery requests that are being claimed are [as]
privilegedby defendant.

Id. at 13.
Defendant answerdtie RFPon December 15, 2015. With respect to RFP 33, Defendant
answered,

Objection, Defendant has not placed his medical condition in issue
in this case, and further confidential communications between a
licensed psychotherapist and her patients in the course of diagnosis
or treatment are protected from compelled disclosure under Rule
501 of the Federal Rules of Evidence. 3afee v. Redmain518

U.S. 1, 15,116 S. Ct. 1923 (U.S. 1996).

Id. at 10. With respect to the request for a privilege Dmjendant answered:

Objection: In the aggregate, Plaintiff's Requests for Production of
Documents exceed the scope of discovery as defined by F. R. Civ.
P. 26(b)(2)(C), Rule 26(b)(30, Rule 26(b)(4). As such, Plaintiff's
request for a privilege log is overbroad and seeks disclosure of
protected mental impressions of counsel and appears intended to
harass and annoy defendant and place an undue burden on
defendant. Therefore, Defendant objects to greduction of a
privilege log unless and until the scope of the discovery requests of
Plaintiff are properly limited, either by agreement or by order of
the court.

Id. at 13. Defendant never provided a privilege log to Babbs. Amiahgl his April 5, 2016,
deposition, Defendant denied seeking any counseling while going through his divorce.
Information subsequdgtunearthectalled this answer into questio®n June 10, 2016,
Babbs attorneyreceived recordérom the KCPD related to Defendant’s arrestd booking
One of theseecordsis a computer screen shof what appears to be @rrective entry on a

KCPD arrestinformationform. The entry was made on May 2, 201ie “Remarks”section



states “neds for depression and sleepAlso, duringa depositiorof Defendaris friend Darrell
Calhoun onSeptember 27, 2016, Mr. Calhoun testified that he believed Defendant spent two or
three days at Two Rivers, a psychiatric hospital, while the divorce was ongoing, bdtrw di
havedirect, first-hand knowledge of this fact.

On December 27, 2016, Defendant served his Answers and Objdct®lantiff's First
Request for AdmissioffDoc. 1209). He declined to answeiwelve question$ exploring
whether he had received mental health treatment in 2011 on the grounds that the aassvers w
protected by th@sychotherapigpatient privilege.

Standard

Although federal law does not recognize a physipatient privilege, it does recognize a
psychotherapispatient privilege for communications made to psgtists, psychologists, and
clinical social workers.Jaffee v. Redmondb18 U.S. 1, 15 (1996). Missouaw recognizes a
broader privilege, covering any informatigivento aphysician, chiropractor, psychologist, or

dentist necessary to prescribe andvple treatment. Mo. Rev. Stat. § 491.06Missouri

! These questions were:

4. Admit that you were suffering from depressiarMarch 2011.

Admit that you were on medication for depression and sleep durin@iiec2lendar year.

Admit that on May 2, 2011, you advised the Kansas City, Missouri Police tregdr(or its employees)
that you were taking medication for degs®mn and sleep.

7. Admit that you have received medical treatment for depression duarpttl calendar year.

8. Admit that you have received medical treatment for sleep during the 2@htaalear.

9. Admit that you treated with a mental healtlofessional during the 2011 calendar year.

10. Admit that you received medical treatment at a mental health facility dilmng011 calendar year.
11. Admit that you have seen a psychologist or psychiatrist.

12. Admit that you saw a psychiatrist in Ju@04.

13. Admit that you saw a psychiatrist during the 2011 calendar year.

14. Admit that you saw a psychologist during the 2011 calendar year.

15. Admit that you were a patient at Two Rivers Psychiatric Hospital gthi@ 2011 calendar year.

16. Admit that you received medical treatment from Two Rivers Psychiatriogitive 201 1calendar year.

o o



caséaw extendsthis physicianpatient privilege ‘to medical records and all aspects of
discovery.” State ex rel. Stinson v. Hou$d6 S.W.3d 915, 918 (2010).

Because the Couis hearing this case pursuant to its diversity jurisdictiomthe extent
there is any conflict or difference between state and federal law concerniegistence and
scope of the physiciapatientprivilege, Missourilaw controls Fed. R. Evid. 50{[l]n a civil
case, state law govesprivilege regarding a claim or defense for which state law supplies the
rule of decisiort); seeln re Nat'l| Hockey League Players’ Concussion Injury Ljti20 F.
Supp. 3d 942, 953 (D. Minn. 2Bl Under both Missouri and federal laws the party seeking
to invoke the privilegeDefendantbears the burdeaf establishingt. SeeState v. Henderson
824 S.W.2d 445, 450 (Mo. Ct. App. 1991n re Grand Jury Subpoena Duces Te¢cdi2 F.3d
910, 925 (8th Cir. 1997).

The Rules of Federal Poceduregovernwhat aparty seeking toshield materialfrom
discovery on the basis of privilege must dvule 26(b)(5)(A)providesthat,

When a party withholds information otherwise discoverable by
claiming that the information isrpileged or subject to protection
as triatpreparation material, the partyust

(i) expressly make the claimnd

(i) describe the nature of the documents, communications, or
tangible things not produced or disclosednd do so in a manner
that, without revealing information itself privileged or protected,
will enable other parties to assess the claim.

(Emphasis added).

2 plaintiff has brought only state tort claims, no federal civil rights claims.



Discussion

Althoughthe Courtwill ordinarily entertain a motion to compel only after holdinBale
37.1teleconferencavith the parties because the parties began briefthig issuewnhile it was
assigned to thelonorable Howard Sachs, Senior Judge of the Western District of Midgberi
Court will rule on the existing record.

Plaintiff contends Defendant’'s psychiafpsychological records are discoverable
because: (1) they are not privileged, amely areotherwise relevant, material, and discoverable;
(2) Defendant’sability to perceive, observe, and recount the events atiissugcialto this case
becauseDefendanthas already admitted to being intoxicatét night and antirdepressant
medicationmight have magnified the alcohol’s effect; Bgfendanhas asserted an affirmative
defense obelf-defense; (4) if any privilege existedefendantwaived it; and (b Defendanthas
given false testimony about the fact of his mental health treatrBads argues thatven if the
privilege does applyDefendanthasnot complied with discoverpy producing norprivileged
information regarding any psycholaogl or psychatric treatmenthe received. Finally, Babbs
notes Defendant violated Rule 26(b)(5)(A) by failing to produce a privilege laanfownithheld
medical records. Babbs requests the CoompelDefendant to produce certain mental health
records and give mercompleteliscovery responses.

In responsePefendantarguesthat he has not put his medical records at isandthat

any medical recordare protected from compelled disclosure under both federal and Missouri

% Local Rule 37.{a) statesthe @urt will not entertain any discovery motions unless moving cowwgerswith
opposing counsel about the matter by telephoedifies compliance with this rulend then the parties hold a
teleconference with the court

* This case was initially aggied to the Honorable Howard Sachs, Senior Judge of the Western Dishissofiri,
and recently reassigned to the undersigned judge.



law. He contendshe has consistently asserted his privilege against diseldyy making
appropriate objectionsHe also asserts such recoags not relevant.

The Court holds information about Defendant’'s mental health on and beéodate of
the shooting igdiscoveable if not privileged. A party “may obtain discovery regarding any
nonprivileged matter tt is relevant to any party’s claim or deferisé-ed. R. Civ. P. 26(b)(1).
To be discoverable, information need ohippeat to be “reasonably calculated to leadthe
discovery of admissible evidenceldl. Since Defendant is asserting sdéfense, he will likely
testify at trialabout the events of that evening. Thissability to perceive, observe, and recount
these eventis relevant and discoverable Thus, any mental health treatment he recefveah
March 4, 2010to March 4, 2011, is relevant, as are any records or other evigertaging to
medicine he may haviaken in the days prior tthe shooting. But mental health or treatment
records madafter thenight of the shootingre not relevant to any claim or defense andrso
not discoverable.

The Court now turns to whether this information is protected under the physatiant
privilege. The threshold questions not whetherthe privilege applies, but diDefendant
properlyinvoke it. Under both Missouri and federal law, tisgghotherapispatient privilege is
not seltexecuting; the patient must invoke iSeeState v. Evans802 S.W.2d 507, 511 (Mo.
1991) (noting it is th patient’s right to assert the privilege; it is not automatically assgirert)
Nat'l Hockey Leaguel20 F. Supp. at 9534 (discussing who has standing to invoke the

privilege)

® The Court emphasizes that information about Defendant’s mental heatitevamt and discoverable only insofar
as itgoes to Defendant’s ability to perceive, observe, and recount events. other€ectsBabb’s claim that
Defendant’'s mental healtlis relevant towhether the Defendant acted reasonably in shooting hiithe
reasonableness of Defendant’s shooBiadpts is not judged under aubjective standard based on Defendant’s state
of mind, under whichDefendant's use of antiepressant medicatiomight berelevant. Under Missouri law,
whether someone reasonably believes uke of lethal force is reasonably necegda defend himself is an
objective test, based on what an ordinary reasonable and prudent petddrhame believed and how he would
have reactedHendrix v. State369 S.W.3d 93, 989 (Mo. Ct. App. 2012).



To invoke the privilege in a federal civil case, a litigant must nbt expressly make the
claim, he must alsddescribethe nature of the documents, communications, or tangible things
not produced or disclosed. . in a manner that . . will enable other parties to assess the
[privilege] claim,” that is, he musprovide a privilege log Fed. R. Civ. P. 26(b)(5)(A)see
Rabushka v. Crane Cdl22 F.3d 559, 565 (8th Cir. 1997) (holding a party asserting a privilege
met its burden “when it produced a detailed privilege log stating the basis alaiheed
privilege for eabh document in question.”)This requirement is consistent Rule 26(b)(5)(A)’'s
purpose, which is to “provide sufficient information to enable other parties to svdhm
applicability of theclaimed privilege or protectioh,and to enable a reviewing judge to
determine whether the information is properly claimed as privilegetl. R. Civ. P26(b)(5)
advisory committee’s note 993 anendmentseeChevron Corp v. Weinberg G286 F.R.D.

95, 98 (D.D.C. 2012(noting it ako assists the judgeYnfortunately, Defendardid notprovide
a privilege logwhen he served his responses to Babb’s First RFP, nor has he done so in the
sixteen monthsincethen

The question now becomeshether Defendant’'s failure to provide a plege log
precludes him from asserting the privilegé& party’s delay oroutright failure to provide a
privilege log can waive the privilege, but does not waive automatically See Isham v.
Booneville Cmty. HospNo. 2:14CV-02018, 2015 WL 1111715%t*3 (W.D. Ark. Apr. 23,
2015) (surveying different approaches and holdiagparty’s delay or failure to provide a
privilege log doesot automatically waivéhe privilege);Honeywell Intern. Inc. v. Furuno Elec.
Co, No. 9¢cv-3601 (MID/TNL), 2013 WL 2385224, at #*2 (D. Minn. May 30, 2013jdenying
amotion to canpel without prejudicenotingthat while the offending party clearly violated Rule

26(b)(5)(A) bynot providinga privilege log, ithad begun é&rolling production” of its privilege



log); Fed. R. Civ. P26(b)(5) advisory committee’s note th993 anendment(“*To withhold
materials without such notice is contrary to the rule, subjects the party tosanmder Rule
37(b)(2), and may be viewed as a waiver of the privilege or proteqgtiseg alsdJnited States

v. Phillip Morris Inc, 347 F.3d 951, 953 (D.C. Cir. 2003) (“Waiver of a privilege objection is
not automatic, particularly if the party reasonably believed that its objectiopiged to the
document,” because waiver is serious saction reserved“for cases of unjustified delay,
inexcusable conduct, and bad faith.

Where a party hamade what appears to be a legitimate invocadioa privilege,but
failed to provide aprivilege login a timely fashion the court typically ordes the party to
produce one.Seeg e.g, Honeywell Intern. In¢.2013 WL 2385224, at *3. The presentase is
unusual thougim that Defendant has failed to prodwucprivilege logfor sixteen months, despite
the fact thapreparing it would not be pactilarly onerousandthe opposing party asked fa.
While Defendant’dailure to provide onseems unjustified, the Court will not impose sanctions
at the present time. Instead, the Court orders Defendant to provide a privilege laglyhat
complies with Rule 26(b)(5) on or befdvkay 15 2017° After Defendant produces this log, the
parties shallmeet and confer tattempt toresolve their differencem accordance with.ocal
Rule 37.1.

The Court is hopefulhe parties will be able to resolve their differeneathout further
interventionfrom the Court If they cannot,they shouldschedle alocal Rule 37.1discovery
dispute teleconference.

The motion (Doc. 120) is DENIED WITHOUT PREJUDICE.

IT ISSO ORDERED.

® Defendaris log should be asletailed as reasonably possible so Plaintiff's counsel can determine wtether
privilege is applicable; Defendawill not havea thirdopportunity to comply with the rule



Date: May 1, 2017 /sl Greqg Kays
GREG KAYS, CHIEF JUDGE
UNITED STATES DISTRICT COURT
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