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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

JASON ROBBINS )
)
Movant, )
)
V. ) No. 4:15CV-0246DGK
) (Crim. No. 4:11€R-0082DGK)
UNITED STATES OF AMERICA )
)
Respondent. )

ORDER DENYING MOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE

A jury convictedMovantJason Robbin§'Robbing) of four firearms violations, andé
Court sentenced him to 240 months’ imprisonment. The Eighth Circuit Court of Appeals
affirmed. Movantfiled a motion tovacate, set aside, or corrdes sentence under 28 U.S.C.
§ 2255 (Doc. 1).

Now before the Court is the Government’s motion to lift the stay and MeEwant’s
pending 8255 motion on the merif®oc. 34) Because the Supreme Court has recdmtlg
that theSentencing Guidelinegre not subject to a voir-vagueness challenge under the Due
Process Clause, and Movant's ineffective assistance of counsel claims atlessjehe
Government’'s motion is GRANTED. Movant’'s 8 2255 motion is DENIED without an
evidentiary hearing, and the Court declines to issue a certificate of appialabil

Background®
The underlying convictionstem fromtwo separate incidentdrirst, in August of 2009,

Kansas City, Missouri, police arrested Movant for assauhiisggirlfriend inside her home

! This facts in this sectioderive from: (1)the trial record(2) the facts set out in Movant’s unsuccessful appeal,
United States v. Robbins, 554 F. App’x 543 (8th Cir. 20148nd (3) the allegations itMovant’s motion, taken as
true except where they contradict the record. Becthesfacts in this light do not entifi¢ovantto relief, the Court
denies him an evidentiary hearing and rules on the above f&stShomas v. United Sates, 737 F.3d 1202, 1206
(8th Cir. 2013) (citing 28 U.S.C.&255(b)); Rules Governing Secti@@55 Proceedings, Rule 8(a).
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Movant, a felon, enteredder homewhile armed with astolenhandgun took her hostage, and
threatenedo shootherin front of hernine yearold child andher mother Movantthenforced
herto lie on the floor, pointed the gun at the back of her head for ten to fifteen seconds, picked
her up off the floor by her hair, arfichally shoved the handgun intoouth,damaging her teeth
The second incident occurred on May 14, 2010, when Kansas City, Missouri, police arrested
Movantwhile he was fleeing from a stolen aahnile armed withadifferentstolen handgun.

On April 4, 2011, dederal grand jury indicted Movann fourfelony charges Counts |
and Il charged him witlbeing a felon in possession of a firearm, in violatiori®fU.S.C. 88
922(g)(1) and 924(a)(2)Counts Il and IVcharged him with being ipossession of a stolen
firearm, in violation of 18 U.S.C. 88 922(j) and 924(a)(2). Movanagid not guilty, declined
the Government’s plea offer, and proceeded to trial.

The morning of trialthe Court made a record witMovant regardingthe plea offer he
declined Movant confirmed that theffer was thathe would plead guilty to both counts of
being a felon in possession of a weapon. In return, the Governmoend dsmiss both
possession of a stolen firearoounts and recommenda sentencewithin the Sentencing
Guidelines rangewhich the Government and his attorney anticipated would be be®vesmd
112 monthsimprisonment.

Following a threeday trial, he jury convicted Movanbf all countson November 29,
2012.

The Probation and Parole offisebsequentlprepared a presentence investigation report
(“PSR”). Because Movant had previously been convicted of a airwelence, resisting arrest
by fledng, the PSRcalculated a base offense level of @@suant tdJ.S.S.G. § 2K2.1(a)(4)(A).

The PSRapplied a twedevel enhancemeriecausehe firearms were stolen and a felavel



enhancement becauséovant committed the offense in connection with anofe®ny. The
PSRalso calculated &ategory VI criminal history. This yielded a Sentencing Guidelines range
of 120 to 150 months’ imprisonment. Tis¢gatutory maximumsentence wad20 months’
imprisonment on each count.

The Government filed a memorandum asking the Court to impose consecutive sentences
because of Movant’'s extensive criminal history, the violence of the offensetjeaimdpact on
his victims.

At the outset ofthe sentencing hearing, the Court carefully calculatéalvant’s
Guideline rage After grantingsome of Movant’s objectionghe Court calculated a Guideline
range of 110 to 137 months’ imprisonment. The Court then héaoh impact testimonyrom
Movant's former girlfriend, who described the effects the criim&d on herself ad her child
The Courtcarefully considexd all the relevant factorsncluding Movant'sextensive criminal
history and history of violence towards othexsddecided to varyipward The Courimposed
120 months’ imprisonmerdgn Counts | and Il and 12thonths’imprisonmenion Counts Il and
IV, for an aggregate sentence of 240 mohths.

Movantappealed, arguinthe Court errect sentencing by failing to adequately explain
why it imposed consecutive sentencéiited Satesv. Robbins, 554 F. App’'x 543, 5434 (8th
Cir. 2014). The Eighth Cireuaffirmed. Id. at 544.

Movant collaterally attacked his conviction by timéliing the pending 8 2255 motion
on March 25, 2015 The Court withheld rulingvhile awaitingthe Supreme Court’auling in

Becklesv. United Sates. Thatdecision was handed down on March 6, 2017. 137 S.Ct. 886.

2The Court ordered Counts | and Il to be served concurrently and Counts IV amdbé served concurrently with
one another and consecutively to the terms imposed on Counts | and II.



Analysis

A district court may vacate a federal conviction if it “was imposed in violation of the
Constitution or laws of the United States28 U.S.C. § 2255(a). A § 2255 motion “is not a
substitute for a direct appeal, and is not the proper way to complain about siaiEerdrs.”
Anderson v. United Sates, 25 F.3d 704, 706 (8th Cir. 199nternal citation omitted).

Movantargues the Court should vacaie $entencdor two reasons. First, in higitial
pro se memorandum of law in support (Doc. 7), Movant conténdscounsefailed to correctly
calculate his applicable Sentencing Guidelireagye, which resulted imeffective assistance of
counsel dung plea negotiationst the sentencing hearing, and on appeal.

In an amended motion represented by the Federal Public Defender, Movant adds a second
claim: thatthe sentencdeprived him ofdue process of law in violation of 28 U.S.C. § 2255(a).
Movant contends hevas not eligible for an enhanced base level sentender the Sentencing
Guidelinesbecause his prior conviction for resisting arrest by fleeing no longer igaadis a
crime of violence in the wake dbhnson v. United Sates, 135 S. Ct. 251 (2015)

Both argumenttack merit.

Counselwas notineffective.

To establish that counselfgerformancedeprivedhim of his Sixth Amendment rights,
Movant must show that: (1) counsel's performance was deficient; anthg2yleficient
performance prejudiced the defens&rickland v. Washington, 466 U.S. 668, 687 (1984).
Failure to satisfy either prong is fatal to the clai®ee Pryor v. Norris, 103 F.3d 710, 713 (8th
Cir. 1997). Judicial review of trial counsel’s performance is highly deferential, fgidg a
strong presumption that counsel’s conduct falls within the wide range of reéspnafessional

judgment.” Middleton v. Roper, 455 F.3d 838, 846 (8th Cir. 2006)rial counsel’'s “strategic



choices made after thorough investigation of law and facts relevant to plausiioles ogte
virtually unchallengeable.'Srickland, 466 U.S. at 690.

A. Counsel was not ineffective during plea negotiations.

There is no merit to Movant’s claim that counsel was somehow ineffective durimg ple
negdiations. In his memo,Movant suggestshe Government’s offer was to dismiss counts |l
and IV and recommend a sentence atltve end of theguidelines Movant contends that
instead of tellinghim that the sentence was for recommendation for the low end of the
guidelines his attorneytold him only that the pleaffer was for 84 to 112 months, which was a
miscalculation Movant contends that if counsel htd him the Government'soffer was b
recommenda sentence athe low end of the guidelinesand then properly calculated his
Guidelinesentencehe would have accepted ttieal.

To prevail on this claim, Movant must show: (i9d he received effective assistance of
counselhe would haveccepted the earlier plea offer; (2) the plea would have been entered (that
is, the prosecutor would not have canceled it, and the court would have accepted it); and (3) the
result of the proceedirgthe sentence imposedvould have been more favorable him.
Ramirez v. United Sates, 751 F.3d 604, 6688 (8th Cir. 2014). Assuming there was ineffective
assistance of counsélere Movant’s argument fails becauseist based on faulty premise,
namely that the Governmestoffer included a provision to argta a sentence at thew end of
the guidelines. Movant acknowledged in open cbefore trialthat the plea offehe spurned
called for the Government to recommemduidelines sentence, notoav Guidelines sentence
Trial Tr. at 1216 (Doc. 167). Because Movant’s clairmssumes aon-existent offey he cannot

show any plea would have been entered. Thus, this claim fails.



B. Counsel was not ineffective during sentencing.

Movant's claim that counsel was ineffective duritite sentencinghearingis also
unavailing Movant complains the Court wrongly calculatesilbase offense levels 20 instead
of 14, and then did not adequately explaiwhy it imposd consecutive sentences. Movant
allegeshis attorneyshould have objected to these err@syell as tostatements made by his
girlfriend duringsentencing

As a threshold matter, the Court properly calculdfevant’'s base offense level This
calculation wasexplained at lengthn the PSR, by the Courat sentencing, andy the
Government ints brief. Repeating it a fourth time here would be pointless. Behef the
Courthad erredany errorwould not have affected the result, because the Court varied upward to
impose consecutive 120 month senten@s aggregate sentence wedblove theGuidelines.
Thus, Movant cannot demonstrate prejudice uSteckland.

As for the imposition of consecutive sentences, the Eighth Circuit alrepstyei this
challenge on direct appeal, so the Court may not consibderat See Sun Bear v. United Sates,

644 F.3d 700, 702 (8th Cir. 2011) (holding a district court may not revisit an issue addressed on
direct appeal in a § 2255 motion absent an intervening change in controlling authority).

The Court holds defenssunselwas notineffective for faling to objectto statements
made byMovant’s girlfriend at sentencing Victim impact statements are expressly permitted
under Federal Rule of Criminal Procedure 60(a)(3), and Movant does not pointdorgrary
legal authority orationalewhich couldhave justified an objectionFailure to raisenobjection
that lacks support in the la not ineffective assistance of counsgée Toledo v. United Sates,

581 F.3d 678, 681 (8th Cir. 2009)it is not ineffective assistance of counsel to withdraw

objections that have no support in the Igw.”



C. Counsel was not ineffective on appeal.

Finally, counsék handling of Movant’'s appeal to the Eighth Cironds not ineffective
Movant contendsounselerred by failing to include a&laim alleging miscalculation of his
Sentencing Guidelines. Again, there was no error in the Guidelines calculatibaresavas no
claim to bring. And it is notineffective assistance of counseldecline toraise a meritless issue.
Kitt v. Clarke, 931 F.2d 1246, 1250 (8th Cir. 1991).

I. Movant’'s enhanced base level sentence did not deprive him of due process of law.

Movant also argues he was not eligible for an enhanced base level sentenceainder th
Guidelines because his prior conviction forisgsg arrest by fleeing no longer qualifies as a
crime of violence in the wake dbhnson v. United States. Movantseeks to vacate his sentence
by retroactively applyindohnson to his Sentencing Guidelinealculation

This argument is unavailing. The Supreme Court recently heBegkles v. United
Sates that the advisory Sentencing Guidelirage not subject to a veidr-vagueness challenge
under the Due Process ClausiE7 S.Ct. 886 (2017)The Supreme Court rulgfiat, unlike the
residual clause in the Armed Career Criminal @&4CCA”) , which the Court held was void for
vagueness idohnson v. United Sates, 135 S.Ct. 2551 (2015), the Sentencing Guidelines do not
fix the permissible range of sentences but merely guide the exercise ofelcisgncourt’s
discretion in choosing an appropriate sentence within the statutory réshgst. 894. Because
this claimis based on the same vagueness challenge the Supreme Court nejBetites, it is

denied®

% Indeed, Movant conceded in his briefitiys argument would fail unlesBeckles made Johnson retroactively
applicable to Sentencing Guidelines cases on collateral review. Mot. to Stépat.28) (“If Beckles holds that
Johnson is not retroactively applicable to guidelines cases on cdlateview, Movant's case would necessarily be
terminated.”)



II'l.  No evidentiary hearing is required.

Where a motion raises no disputed question of fact, no evidentiary hearing is required.
United Satesv. Meyer, 417 F.2d 1020, 1024 (8th Cir. 1969). There are no disputed quedtions
fact here, so no evidentiary hearindl be held.

IV. The Court declines to issue a certificate of appealability.

Finally, the Court holds no reasonable jurist would grant this motion. Accordingly, the
Court declines to issue a certificate of appealabiliige Sack v. McDaniel, 529 U.S. 473, 484
(2000); 28 U.S.C. § 2253(c)(2).

Conclusion

For the foregoing reasons, the Government’'s motion (Doc. 34) is GRANTED and
Movant’s Motion to Vacate, Set Aside, or Correct Judgment Pursuant to 28 U.S.C. § 2255 (Doc.
1)is DENIED. The Court declines to issueertificateof appealability.

Movant’s motion to supplement (Doc. 13) and motion to stay pendingBébldes
decision (Doc. 28) are DENIED AS MOOT

IT IS SO ORDERED.

Date:_May 1, 2017 /sl Greg Kays

GREG KAYS, CHIEF JUDGE
UNITED STATES DISTRICT COURT




