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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

MICHAEL P. BRUNING, )
as Next Friend for ECB, a minor child, )
)
Plaintiff, )
VS. ) No. 4:1682V-0342DGK
)
CHIZEK ELEVATOR & TRANSPORT|NC. )
)
Defendant )

ORDER APPROVING WRONGFUL DEATH SETTLMENT

This case arises from the death of Heather N. Thom{Istsr Thompson”), who passed
awaywhenthe carshe was drivingearendeda tractortrailer on thehighway Plaintiff Michael
Bruning (“Plaintiff’) hasbrought a wrongful death lawsuit against the company which owned
the tractottrailer, Defendant Chizek Elevator & Transport, Inc. (“Defendardt) behalf of Ms.
Thompson’s minor child, ECB. Ms. Thompson’s other minor child, DBO, and Ms. Thompson’s
parentsPennis Thompson and Debra Butts, are also potential wrodgaih beneficiaries.

Following mediation, e parties reachedmoposedsettlementwvhich would resolve all
thewrongfuldeath beneficiaries’ claims against Defendawbw before the Couiis the parties’
Joint Motion to Approve Wrongful Death Settlement (Doc. 17-1

Under Missouri law, a wrongful death settlement requires court appr&gaMo. Rev.
Stat. § 537.095.1. To obtain approval, thaintiff must demonstratéhat: (1) he or she
diligently attempted to notify all spouses, children, and parents of the decadént none of
those relatives survive, then the siblings of the decetentd. § 537.080.1; (2) the settlement

amountis fair and reasonablesee id. § 537.095.3; and (3) the attorneys’ fees are paid in
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accordance with the Missouri Rules of Professional Condeetid. 8 537.095.4(2)see, eg.,
Eng v. Cummings, McClorey, Davis & Acho, PLC, 611 F.3d 428, 435 (8th Cir. 2010).

The Court holdshe parties have demonstrated the settlement complies with Missouri
law. First, Plaintiff has fulfilled the notice requiremenbecausethe settlement covers all
potential wrongfuldeath beneficiariesMs. Thompsorwas unmarriedandECB, DBO, Dennis
Thompsonand Debra Buttsaare the onlyknown individuals who could be wrongful death
beneficiaries.

Second, the Court finds the gross settlement amount & @3Dis fair and reasonable
underthe facts and circumstances of this case. Althd&gf0,000is a modesamountfor a
wrongful deathclaim involving a tractotrailer, severalfacts here detract froitihe value of this
case Among other things, avitnessreportedseeing Ms. Thompson putting on her muaige
while driving at over 70mph shortly before the accidé Further,the physical evidence
supporting Plaintiff's theory of liability—that a defectiveor poorly maintainedunderide
guardrail on the truck allowed Ms. Thompson’s car to drive under the truck, calsng
Thompson’'sdeath—is limited. After reading the affidavits fronlaintiff's counselTimothy
Morgan and Robert Sullivan, the Courtdenvincedthe gross settlement amousta good
outcomefor the wrongful death beneficiaries. Alte very leastit falls in the range of
reasonable.

The Cart also finds the apportionment of theoceeddetween the beneficiariesjth
the children splittingeighty-six percentof the net recoverfyand theparents splittingthe
remainingfourteen percents fair andreasonable.

The third questionwhether the attorneys’ fees charged are in accord with the Missouri

Rules of Professional Conduas a closer call. The fee arrangemens a bona fidewritten

! The children’s shares wibe used to purchase annuities



contingency fee agreemeln¢tween the beneficiaries (or their next friends) and four law firms
Sullivan Law, LLC; the Shactman Law Firm; the Porto Law Firm, LLC; and TRM [Eam,
LLC. Pursuant tothe agreement, Plaintiff’'s counsslkecollectively receivingaforty-percent fee
($120,000) fromthe gross recovery$300,000), therdeducing approximately $,134.40for
litigation expensesadvanced by Sullivan Law, LLC. The remaining $173,86§0ing to the
clients

While the litigationexpenses are modest and reasonatdiarty-percentcontingency fee
is presumptivelyhigh for a case settled before asybstantive motion work or discovery
occurred. However,the cetailed affidavits filed by MrMorgan andMr. Sullivan demonstrate
that they performed a substantial amount of work tbis case before it was filadvestigating
the accident and researchingspible theories of recovery. Further, both attorneys have
substantial experience and expertiggating tractortrailer cases Althoughneither kept records
of their time spent on this matteMr. Morgan estimates he spent 400 hours working on the ca
over three years, and Mr. Sullivan assisted him in much of this Widr&ir estimates of the time
spent on this casare reasonable.Thar affidavits also demonstrathis case was sufficiently
risky, and the value of the claim skmited, that charging a fay-percentfee was not
unreasonable under the circumstances. For their work on this case, Mr.nMaordaMr.
Sullivanwill collectively receivea fee of $93,134.40, whidk fair.

The Courtis moreconcernedabout the fees sought o other attorneys in the case,

Scott Shachtman and Nicholas Porto, wiwil receive fees of $18,000 and $15,000

2 Although a failure to keep contemporaneous time records is not unreasparadgieit leaves attorneys vulnerable

to challenges tthe reasonableness of their fe&ge Clark v. Gen. Motors, LLC, 161 Supp.3d 752, 764 n.1W/(D.

Mo. 2015) (holding a fee agreement unreasonable where attorneys wiedclaaforty percentontingency fee
could not demonstrate the reasonableness of thein fertbecause they did not keep track of their hours worked).
While many attorneys performing contingency fee work do not keep tratieiofhours this is not a safaarbor

At the conclusion of the casen attorneymust still be able ta@lemonstrate the reasonableness of the fee charged.
Seeid. at 760.



respectively under the proposed settlementNeither attorney kept time recordsut Mr.
Shachtman estimates he spent 50 hours on the eiesstates his time was speneeting with,
and being retained bypBQO’s father, entering ao-counsel arrangememtith the Sullivan Law
Firm, keeping DBOQO’s father apprised of developmentthe casgexplaining the joint attorney
contract to his client, discussing litigation strategy withcoansel Morgan and Sullivan, and
attending the mediation. Mr. Porto does not estimate how much time he spent on thdecase.
describesis contributios as fielding a phone call from Plaintiff, recommending Pldinttain
Mr. Sullivan and Mr. Morgan, utilizing his knowledge of tow truck law to help Mr. Morgan
locate the decedent’s vehicle and take pictures of itjrgeilaintiff get documentation of his
status as next friend for ECB, ahdlding detailed conversations with Mr. Sullivan and Mr.
Morgan about casgtrategy

Thefees soughby these attorneys are arguably disproportionatkdio contributions to
the case.Attorneys’fees must be earned&ee Neilson v. McCloskey, 186 S.W.3d 285, 287 (Mo.
Ct. App 2005)(noting that to be entitled to a given fee, attorneys must perform an appropriate
share of work or assume a share of the financial risk and etbspainsibility). Neither attorney
appears to have shared the financial risk here by advancing litigation expemseahik both
attorneys spent some time on the céss a close call whether they performexlough worko
justify charging tle wrongfu death beneficiaries $18,000 and $15,000 respectively.

The Court has considered these issues at lengthile Whas concerngarticularly given
the paucity of records documenting the amount of work performednnot say theequested
fees violate the Missouri Rules of Professional Conduchccordingly, the third element is

satisfied.
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Because the parties have demonstrated the settlement complies with Missptnelaw
parties’ Joint Motion to Approve Wrongful Death Settlement (Docl)liEGRANTED.

IT1SSO ORDERED.
Date: June 1, 2017 /sl Greg Kays

GREG KAYS,CHIEFJUDGE
UNITED STATES DISTRICT COURT




