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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

KENNETH TREKELL

)
)
Plaintiff, )
)
V. ) No.: 4:18€V-00662DGK
)
)
TARGET CORPORATION, )
)
Defendant. )

ORDER DENYING SUMMARY JUDGMENT

This personal injurycasearises froma motorcycleaccident Plaintiff Kenneth Trekell
allegesa ractortruck pulling aTarget brandetrailer causedhe accident thatesultedin his foot
being fractured The tiactortruck ard trailer that allegedly caused the accident drove away
without stoppng, andthe driverof the tractortruck is unknown Plairtiff argues Defendant
Target Corporation is responsibl€argetdenesany liability .

Now before the Court iDefendants Motion for SunmaryJudgmat (Doc. 74. Finding
that Defendant has failed to create a recehdbwing it is entitled to summajudgmentas a
matterof law, themotion iSDENIED.

Standard

A movantis entitledto summary judgment it “shows that there is no genuine dispige a
to any mataal fact and the movant is entitled to judgment as a mattEaw.” Fed.R. Civ. P.
56(a). Material facts are thosdacts “that might affect the outcome dhe suit under the
governing law,” and a genuine dispute over materialfecone“such that areasmable jury
could return a verdict for the nonmoving fyai Andersorv. Liberty Lobby, Inc, 477 U.S. 242,

248 (1986). A court maks this determinationoy viewing thefacts in the light most favorable to
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the nonmoving payt and drawingall reasonable inferences in that party’s favorolan v.
Cotton 572 U.S. 650, 6562014); Matsuslita Elec. hdus. Co. v. Zenith Radio Coy@75 U.S.
574, 588-89 (1986).To survive summary judgment, the nonmoving party must “substantiate
[her] allegaton with suficient probative evidence [that] would permit a finding irefhfavor
basedon more tha mere spadation, conjecture, or fantasy.Mann v. Yarne|l 497 F.3d822,
825 (8th Cir. 2007) (internal quotations and citations omitted).

Undisputed Material Facts

For purposes of resolving the pendisgmmary judgmeninotion the Court finds the
undispued materialfacts to be as follows.

Plaintiff Kenneth Trekellvasinjured in a vehicular accident at mear the intersection of
27th Street and Sobtest Traffievay in Kansas City Missouri,at approximately 42 p.m.on
February 18, 208. Plaintiff was ridhg a motorcycle when a tractortrailer turned onto
Southwest Trafficway in front of the ctrat wasin front of Plaintiff motorcycle forcing he car
to st sudenly. This, in tun, causedPlaintiff to stgp suddenly,launching im off his
motorcycle, over the cgrand into thetractortrailers path Thetractortrailer thendrove over
Plaintiff’s foot.

The tactortrailer drove awayfrom the acadentwithout stopjing, andthe driver has not
beenidenified. No witnessto the accidenidentified any Targetlogo on thetruck-tractor.
Severalwitnesseshowever, including onamiliar with Targets branding,sawa Targetdgo on

the side of thérailer. Target doegot lease its trailers to other entities

1 The Caurt has limited he facts to those thaare undisputel and materialto the pending smmary judgmert motion.

The Cout hasexdudedlegal corlusions, argiment pesentecasfad, proposed ads that arenot propety supported

by admssible evignce and prposed facts that arergperly controveted. The Courthasincludedinferences from
undsputed materal facts SeeFed.R. Gv. P. 56(c); LR. 56.1(a).



Target did not own any truekactorslocated in or traveling through,the Kansa<City,
Missouri metropolitan area on February 1813, nor did Targetemgoy any truck driverghat
werelocated n, or traveling through the Kansa<ity, Missouri metropolitan arghat day The
drivers of the truckractosthat pull Target trailers are not Target employees.

The existingrecorddoesnot establistwhether Target was a certified carfien or before
Februaryl8, 2018 The records alsosilent as tovhether Targeplacedon the trailerany sigrs
identifying Target as a certifiedarier.*

Target had contractevith three cerfied cariers, Dart Trang Company, Hogan
Dedicatel Senices,LLC, and Ruan Transportation Corporati@ollectively “the Carriers), to
make deliveries to its gstes inthe Kansas City, Missouri metropolitan area in February 2018.
Each ofthe Carriershad cotract with Targeton the day of the accaht and thg have been
carriers for Rrget for at leastightyears

The Amemed Complain{Doc. 38), allegeghat at the time othe accident, thedriver of
the trucktractor was drivirg in the course and scope bis employnent with Targetor at
Targd’s directionand contral § 9. It conends thatunderMissoui Law, Targe is vicariously
liable for thedrivers actions Id. at | 12. It allegesTargetis responsiblefor the drivers
negligencebasedon either amager/srvant relatiaship, he dctrine of respmdeat sperior, or

asajoint-venturer. Id. 1 10.

2The paties briefing doesnot expain whatthey mean bycertified arrier.”

3 The portion of the recad dted by Targetdoesnot supportits proposed fact “Target vas rot a cerified carrier on
or before Februgrl8, 2018.” Nor canthe Court cannofind anything else in the record suporting this propesed
fact.

4 The portion of therecord cited by Targetdoes not sipport its proposed &ct “Target did not placesigrs of any
kind on anytrailer stating that arget was aertified carrier or identif/ing Targt asa cettified carrier.” Nor can the
Courtcamot find anything else in therecod suppeting theproposedfact



Facts relevant todetermining Target sright to control the Carriers.

Included in Plaintiffs proposedadditional uncontroverted factse numerous proposed
fadts concerning the degree to which Targeda right to control the Carrier’s actions on the day
of the accident Target objects tohese proposethctson the grounds that they drigrelevant
and rot material to théegal basis on wibh Targetseeks sumary judgmentin that it is wholly
immateial to the identy of the carrier associated with the alleged trattéteply at 915 (Dcc.
77). The Court Hdsthatinsofar as these facisform the degreea which Target had right to
control the Carriés adions, they are relevant to determining whetf@rget couldhave
respondeasuperior liability under Missouri law. Thu$argets objections are desd, and the
following facts araundisputedor purposes of summary judgment.

Targetgivesthe Carriers a veekly scheduleof routes Targé prepares and se thetime
and locdéionsfor these routesTarget expects th€arriers to be on time 99 percent of the time.
It monitors their performance, and Wwen thg are late,the Carriers are “dingel” for
perfamance.

Targets trailers are requiredotcomply with regulations of 8hUnited StatedDepartment
of Transportion Federal Motor Carrier Safety AdministrationTarget tractotrailers have
Target license plas on them. Target is not awaref any otherbusnesses companies or
organizationghat userailers withthe Targélogo on them.Target trailers carry only regulated
freight.

Targets operatingprocedures are given to tlarriers. Target andthe Carriers are
“transpatation partners’ If a carrier is in an acient, major or ming, it is reqired to be

reportedo Target.



Target trains th€arriers in the use of Targstportal for information and tools dow to
ship goods for TargetTarget povides delivery procedures and respottisibs forthe carriers.
The Carriers employees sit in the Target Distribah Center and the carriers haga onsite
manager at the Target Distribution Cent@iarget holds bweekly meetings with Target market
leaders and the @rriers management.

Targets ageements with tle Carriers providehatit can take corrective acticegainsta
Carrier if it is not meeting expectationsTarget allows theCarriers to subcontract obut can
prohibit or limit a carier's ability to perbrm serviceshrough asubstituteor a subcontractor.

Target reques theCarriersto erroll asa transportation provider on the websitargets
Partners Onling and Target trains th€arriers onthe websites use Target caraudit, review
and copythe Garriers remrdsat al reasonable tes. Target alsopays for tle tolls incurrel by
the Carriers during transportation.

Target hasomededicated carriers that are specific to Target deliveries and |G&dse
are alsdimes when Tayet trailers are stored at tBarriers locations.

Target has spping wsibility requirements and anedtonic data interchange wiithata
that is required of theCarriers and business rules providing notificationTarget that the
Carriers drivers have rached the pickup lations.

Targets contracs with the Carriersrequire hem to perfam repairs onTargettrailers
upon reaiest comply with Targts requests toreconsign or divert shipmentgnroute,
appropriatey securegoods in transjtandnot leavetrailersunattended. Theyictate submision
of invoices andtimes and providehat Target andhe Carrierswill share inosses.

Target provides a claimzrocess for loss or damage as feeth in the contracts, which

dictate that e Cariers investigateclaims. At Targets requestthe Carriers participate in

5 Thebriefing does not explain whéfarget market leadersre.



periadic businessaviews heduledby Target and, at Taejs direction, to be held at a Target
location.
Discussion
Target moes for summaryjudgment on althree of Plaintiffs theories.

The existing recorddoes not establishwhether Target was a certified carrier, and
thus the Court cannot grant summary judgmentto Defendant on“logo liability .”

“Logo liability’ is aspecies ofvicarious labiity by which a carrier is liable asraatter
of law for injuries caused by a leased trisckegligencewherethat truck bears thearier's ICC
logo.” Rdiance Nat. Ins. Co. v&®al Indem. Ca.No. 99 Civ. 1092NRB, 2001 WL 98437, at
*7 (S.D.NY. Aug. 24, 2001) Logo liability applies onlyagainst ecertified carier, and only
where thecertified carriefs logoor placad is identified on the tuck-tractor. See d.; Hearn v.
ABF Freight Sys.--- S.W.3d---, 2020 WL 4590171, at *{Mo. Ct. App. Aug. 112020)(the
“doctrine only applies to carridéesseey; Robertson v. Cameron Mut. IrGo., 855 SW.2d 442,
44950 (Mo. Ct. App. 1993)(recognizing thathte carrer’s placard or signage had to be attached
to the truck-tractor fa vicarious liability to attach to the carrier);Parker v. Midvestern
Distribution, Inc, 797 S.W.2d 721, 72@o. Ct. App. 190) @pplying logo ilability when the
carriefs logowasidenified on the truckiractoras well as the trailgr A companys logo found
solely on arailer is not enough tdas logoliability against tlat company.Cf. Robertson855
SW.2d at449-50.

Targetarguesit canrot be lable tndera“logo liability” theay for two reasons: (1j has
neverbeen a certified carrieand (2)it has never posssed any sigor placards identifying it
as acertified carrier, nor has itver placed signs of any kind @my truckor trailer identifying it
as a ertified carrer. The exising record, however, deenot establiskthat Targd has never been

a certified carer, nor does it establish that it never placed any signs on a-traatkr



identifying it as a certified carrief-or sumnary judgment purposetherecordis silenton these
facts Thus, the Court cannot grardrget summary judgment ahis claim.

This ruling, howeverthat does not meaRlaintiff's logo liability claim will ultimately be
stbmitted to a jury. The Cout will not submit the issue at trial unless tlere isevidence
presented during tridhat Targe was a certified carrieon theday of the acciderandtherewas
a Target sigmon thetruck-tractorinvolved inthe accident.

Il. Target has not establibed it is entitled to summary judgment on Plaintiff’s claim of
respondeat superior

Next, Targetargues it § entitled to summary judgment on Plaingfflaim d respondeat
superior liabilitybecauset “is not a carrie nor does it employ any truck dversand as such, a
claim of respondeat superior cannbé supported. Suggestions in SupgDoc. /) at 10.
Plaintiff resppnds thatwhetherMissoui law treats thedriver of the truck asa Targe employee
under tle doctrine ofrespondeat sgpior is a questionfor thejury.

The doctine of respondeat superior holds an employe br thetorts commited by
its employes while they areaing withinthe scope of empjonent. Noah v. Ziehl 759 SW.2d
905 (Mo. App. E.D. 1988). An emdoyer generallyis not held vicariouslyliable, rowever, for
the actsof independet contractos, who ae nd consideredemployees for purposeof
respondeasuperior. Kaplan v.U.S. Bank, N.A166 S.W.3d 60, 66 (Mo. App. 2003).

UnderMissouri law,whether anindividual is anemployee or aimndependentontractor
is generally a questn of fact. Huggins v. FedEx Ground Packa§gstem, Inc592 F.3d 853,
857 (8th Cir.2010). But when the dds are undisputed antbnly one reasonable condioncan
be drawn”from those facts, the issue may be deciae@d matteof law. 1d. (reversimg district
court's determinaibn that under Missour law defendnt FedEx could not be liable under

respondeat supen for the ations of a third-party driver it charaterized asan independent
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contractor holdingenough factsuggesting defendahad a rght to control the driveso tratthe
jury could find hewas a employee for respondeat superior purpgsdde righ to contol “is
the pivotal factor indistinguishing betweeremployees and other types of worke If the
employer has a right to otrol the means and maar of a persois service—as oposed to
cortrolling only the results of that servicahe person is an employedhrarthan an independent
contractor.” Leach v.Board of Police Com'rs of Kansas Gity18 S.W.3d 646, 649 (M. Ct.
App. 2003).

“The concept of # ‘right to control is more intricate in Missouri than mosthet
states’ In re FedEx,273 F.R.D. 424, 474N.D. Ind. 2008)(applying Missouri lay. Courts
apfdying Missouri law considegight factors (1) the extent of cdrol, (2) the actual exercise of
control, (3) the duratiorof the employment, (4) the righta discharge,(5) the méhod of
payment, (6) the degree to wh the alleged employer furnished gguent, (7) theextent to
which the work is the regular businegghe employer, and (8) the employment contfadtells
v. FedexGroundPackage System, In@79F. Supp. 2d 10061014 (E.D. Mo. 2013)(citing In
re FedEx 273 F.R.D. at 4, Skidmorev. Haggard,341 Mo. 837, 110 S.W.2d28, 729-30
(1937) Trinity LutheranChurch v. Lippsp8 SW.3d 552, 559 (Mo.Ct. App. 2001)). No one
factor is dipositive; a courtconsiders théacts as a whole Id. (citing Hamilton v Palm, 621
F.3d 816, 81819 (8th Cir.2010) (“Under Missouri lawv, the critical rightto-control issueis
affected by many fators “none ofwhich is initself controlling.”)

Unfortunately, he Court cannogpply this teston the existing record While Plaintff
arguably alludesd the eightfactor test(by citing long passages frorliugginswhich mentios
that Missouri courtsansider thefactors setdrth in the Restateme(econd) of Agncy, which

are similarto those in the eigHactor test, and ha placed somdacts relevanto theissueon the
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record Plaintiff has not appliedthesefacts to the law For examplePlaintiff observedHuggins
discussedfactors for the jury to consder “including safety and qualitprocedures, daily
documenttion, place & work, itineraries whatterminals wee used for deparre and return,
[and]length of time of employmerit but Raintiff does noexplain how these factors apply ito

this case Resp.at 16(Doc. 76). Instead Plaintiff summarilyconcludes“there is an laundarce
of evidence that wad support Plaintifls claim of respndea superior as setadfrth in Plantiff’s

additional facts ad the language @hecontract themséves” Resp. at 16.

Similarly, Targé's brief, nstead of identifyingthe relevant test andpplyingit to the
facts restatests prior argumenthatit cannotbe liable becausél) it is not a carrier(2) Plaintiff
has not identified carrier dgo on the tractorand(3) “the identificationof the carrier byits logo
on the tractois required to estaliosh vicariow liability for the negligence ofthe driver? This
argument is unavailindgpecauseMissour law concerning @spondeat superior does not have
specal rues tha apply inthe catext d tractortruck drivers While Missouri law on dgo
liability condtions a defendart liability onthe defadant beng a carrier andhe tiacta beaing
the @arriers logo, itdoesnot condition a defenddatresponsibilityunder a teay of responeat
superia on it beinga carrier andhe tiacta beaing its loga Whether adeferdantcan beliable
under a respondésuyperior theoryturns on the eighflactor test outlined abav

While both paties briefs aresomewhatacking on this issugDefendanthasthe burden
of showingthat itis entitled to judgment as a mattdrlaw. It hasfailed to demonstratiat the
truck drivercould notas a matter of lawbeits enployeefor respamdeat superiopurposes, sias

motion is denied with respeto thisclaim.



[l Target has not established its entitled to summary judgment on Plaintiffs joint
venture claim.

Finally, Target arges it is entled to sumnary judgment o Plantiff’s jont venture
claim. Generally speakind;[a] joint venture is an association of two or more persons to carry
out a single business enterprise for profit, for which purpose they combine their projperty, m
effeds, skill, and knowledge.” Barfield v. SheMe Power Elec. CoopNo. 1:CV-04321NKL,

2013 WL 12145822, at *2 (W.D. Mo. Apr. 15, 20XB)jternal quotation omitted)The elements

of a joint ventureare “(1) an express or impliealgreement among membeffstioe asocidion;

(2) a canmon purpose to be carried out by the members; (3) a community of pecuniary interest
in that purpose; and, (4) each member has an equal voice or an equal right in determining the
direction of the enterge.” Ritter v. BJC BarngJewishChristian Health $s, 987 S.W.2877,

387 (Mo. Ct. App. 1999)While the existene of a joint venture may be implied ioferred from

the acts and conduct of the partsmwingthatthey entered intane,the parties mst intendio

create a jaoit ventue. Barfield, 2013 WL 12145822, at *2.

Particularly relevanto whether Target could be liable this caseunder a joint venture
claim are the following “[C]Jourts applying Missouri law have been especially hesitamhpdyi
the existence o joint venture whereéhe paties are corpaoations.” Id. at 3 (collecting caségs
Further, be “community of pecuniary interéselement‘requiresthat the parties hawe right to
share in the profits and a duty to share in dssés. Id. at 4. Sharirg an economic intesg is
not enaugh. Id. Finally, therequirement that each member has an equal voice or equahright
determining the direction of the enterpriseanseach membem the joint venturenug share
equalcontrol over the enterpriseld. at 5.

The existingfactualrecod is tooundevelopedor the Courtto grantDefendant summary

judgment on this claim.There aresimply insuffigent facts hex. Thus, this claim survives

10



summary judgment.That fid, at trial the Cout will not submit the queston of joint venture
liability to the jury unlessufficientevidence is present@&m each element.
Condusion
Defendant Targ& Motion for Summary Judgmern¢c. 74) s DENIED.
IT IS SO ORDERED.
Date: _September 6, 2020 ¢/ Greg Kays

GREGKAYS, JWDGE
UNITED STATESDISTRICT COURT
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