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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

AARON T. WINTERSJR,,
Plaintiff,
V. Case No. 4:19-cv-1034-JAR
LAINE T. CARDARELLA and OFFICE OF
THE FEDERAL PUBLIC DEFENDER,
WESTERN DISTRICT OF MISSOURI,

Defendants.

MEMORANDUM AND ORDER

In this removal action, Plaintiff Aaron T. Wars, Jr. alleges legal malpractice against his
former criminal defense attorneys stemming filmsivacated conviction for being a felon in
possession of a firearm in vidilan of 18 U.S.C. § 922(g). Bef®the Court is Defendants’
Motion to Dismiss (Doc. 4) for failure to séah claim upon which relief may be granted. The
motion is fully briefed and the Court is prepatedule. As described more fully below,
Defendants’ motion to dismiss is denied.

l. Standard

To survive a motion to dismiss brought unded.AR. Civ. P. 12(b)(6), a complaint must
contain factual allegations thagsmed to be true, “raise a rigbtrelief above the speculative
level” and must include “enough facts to statgaam for relief that is plausible on its fack.”
“[M]ere ‘labels and conclusions,” and ‘a formula&citation of the elementsf a cause of action’

will not suffice; a plaintiff mst offer specific factual allegations to support each cl&irfitie

Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555, 570 (2007).

2Kan. Penn Gaming, LLC v. Collin56 F.3d 1210, 1214 (10th Cir. 2011) (quofiivgombly 550 U.S. at
555).
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court must accept the nonmoving party’s factllalgations as true and may not dismiss on the
ground that it appears unlikely the allegations can be proven.

The Supreme Court has explairthd analysis as a two-stppcess. For purposes of a
motion to dismiss, the court “must take all the datillegations in the complaint as true, [but is]
‘not bound to accept as true a legal cosicn couched as a factual allegatioh.Thus, the court
must first determine if the allegations are factaral entitled to an assumption of truth, or merely
legal conclusions that are not életil to an assumption of truthSecond, the court must
determine whether the factual allegations, wassumed true, “plausibly give rise to an
entitlement to relief® “A claim has facial plausibility wén the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged””

The Court may take judicial tioe of certain facts withowtonverting a motion to dismiss
into one for summary judgmehtUnder Fed. R. Evid. 201, the Court may take judicial notice at
any time during the proceeding of a fact “thatd$ subject to reasonable dispute because it[] can
be accurately and readily determined from sources whose accuracy cannot reasonably be
questioned? Judicially noticed documents “may only tensidered to shotheir contents, not

to prove the truth of mters asserted thereit®” Here, the Court takgsdicial notice of the

SAshcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigrombly 550 U.S. at 556).
4d. (citing Twombly 550 U.S. at 555).

Sld. at 678-79.

fld. at 679.

’Id. at 678.

8See, e.gTal v. Hogan453 1244, 1265 n.24 (10th Cir. 2006yynberg v. Koch Gateway Pipeline Co.
390 F.3d 1276, 1278 n.1 (10th Cir. 2004).

%Fed. R. Evid. 201(b)(2).

19Tal, 453 F.3d at 1264 n.24 (quotifxford Asset Mgmt., Ltd. v. Jahar297 F.3d 1182, 1188 (11th Cir.
2002)).



Eighth Circuit Court of Appealger curiam decision affirming ¢hdistrict court’s denial of
Plaintiff's Motion for a Certificatef Innocence under 28 U.S.C. § 2513.
. Factual Allegations

With the exception of the certificate of intence rulings, the following facts are alleged
in Plaintiff's Petition and assumed to badrfor purposes of deciding this motion.

On January 31, 2013, Plaintiff waslicted in the United States District Court for the
Western District of Missouri on argjle count of felon in possessioha firearm, in violation of
18 U.S.C. § 922(g)(1} The charge was based solety Plaintiff's prior conviction for
possession of marijuana with no tax stamp ukdsrA. 88 79-5204 and -5208. On February 5,
2013, the court appointed Defendatatsepresent Plaintiff and aitorney-client relationship
was formed.

Under Kansas law, Plaintiff’'s maximum sente for possession ofarijuana with no tax
stamp was seven months in custody. A sentenoecd than twelve months for a tax stamp
violation under K.S.A. 8 79-5204 is only availalbbe recidivists with three or more felonies
involving offenses against persorBlaintiff did nothave any prior felongonvictions involving
offenses against persons. At the time of hiefal conviction, Plaintiff could not have received
a sentence of more than one year for the uyitgrKansas conviction,na therefore could not
be a convicted felon for purposes of 18 €. 922(g)(1) under bding Eighth Circuit

precedent® Plaintiff was therefore imocent of the charge inghlanuary 31, 2013 indictment.

HyUnited States v. Wintgrg88 F. App’x 1042 (8th Cir. 2019) (per curiam).

2Under the statute, it is unlawful for a person to possess a firearm if he has been “convicted in any court of,
a crime punishable by imprisonment for a terroemding one year.” 18 U.S.C. § 922(g)(1).

BUnited States v. Haltiwvange637 F.3d 881 (8th Cir. 2011).



Defendants did not advise Plaintiff about the Eighth Circuit precedétdliiwanger,
and instead advised Plaintiff tha® had no defense to the chardgye reliance on this advice,
Plaintiff pled guilty on July 2, 2013, without a plagreement. He was sentenced to a 30-month
sentence on December 10, 2013, with three yearshdapd release. Plaintiff served 28 months
before he was released.

On November 6, 2017, Plaintiff filed a prometion for immediate release, alleging that
his conviction and sentence were illegal. Tlow&nment argued, and the district court agreed,
that Plaintiff must seek colieral relief under 28 U.S.C. § 22. On December 8, 2017, Plaintiff
filed a motion to vacate his conviction under2&.C. § 2255 in the Western District of
Missouri. On January 19, 2018, the Governmeingjin his motion, agreeing that he was not a
convicted felon for purposes of 18 U.S.C. § 922égd that his conviain should therefore be
vacated based d#altiwvanger On February 12, 2018, the distrcourt granted the motion and
ordered Plaintiff immediately leased from confinement.

On December 30, 2019, the Eighth Circuit affidran order of thdistrict court denying
Plaintiff's request for a certificatof innocence under 28 U.S.C. § 25413The court explained
that “the district court did natbuse its discretion as the fadtuecord indicates that Winters
possessed the firearm as charged, that his passessistituted additional offenses against the
United States and the State of Missoangd Winters’s own conduct brought about his
prosecution.*®

[1. Discussion

MWinters 788 F. App’x at 1042.
Hd.



The parties agree that Missouri law appliePtaintiff's legal malpractice claim. Under
Missouri law, legal malpractideas four elements: (1) an attey-client relationship; (2)
negligence or breach of contract by the ddmt; (3) proximate causation; and (4) damages.
In cases alleging malpractice aycriminal defense attornethe proximate causation element
includes a requirement of actual innocehlc@his is because “in the absence of actual
innocence . . . [the plaintiff's] own illegal actiom®uld be the full legahnd proximate cause of
his damages:®

Plaintiff explicitly alleges irthe Petition that he was innodei the § 922(g) charge, the
sole charge against him, anétlhe conviction was eventualacated for this reason. But
Defendants argue that the facatlhis conviction waset aside alone does not demonstrate actual
innocence. Instead, they urge that acituabcence means “total vindication or exoneratith,”
which requires more than the acquittal, rsa& or setting aside of a conviction.

Neither Missouri case cited by Defendantpports their argument that Plaintiff's
Petition must be dismissed for failure to adequately plead actual innocer@®ldnnis the
Missouri Court of Appeals found that defensivélateral estoppdbarred the plaintiff's legal
malpractice claim because he entered into aygpiéa in his criminal case in which he admitted
to the factual basis of the charge, anddmly challenge to the guilty plea was based on

subjective reasons fentering into the ple®. The plaintiff succeeded on a motion for post-

%Rosenberg v. Shostakd5 S.W.3d 8, 13 (Mo. Ct. App. 2013) (quotkigmme v. Bes41 S.W.2d 493,
495 (Mo. 1997) (en banc)).

YId. at 14 (“a plaintiff's innocence is an indispensaklement of his or her malpractice cause of action.”
(citing Missouri ex rel. O'Blennis v. Adgl691 S.W.2d 498, 503 (Mo. Ct. App. 1985%¢e also Kuehne v. Hogan
321 S.W.3d 337 (Mo. Ct. App. 2010) (requiring actual innocence for legal malpractice claims against post-
conviction counsel).

18Costa v. Allen323 S.W.3d 383, 387 (Mo. Ct. App. 2010) (cit@Blennis 691 S.W.2d at 504).
%Doc. 18 at 2 (quotinglerrera-Corral v. Hyman948 N.E. 2d 242, 244 (lll. App. Ct. 2011)).
200'Blennis 691 S.W.2d at 503-04.



conviction relief based on iffective assistance of coungél After filing the civil malpractice
suit, however, the plaintiff pled guilty to the anigl charge in the criminal case and received a
time-served sentenéé.He then claimed in the malpractice suit that he was actually innocent of
the charge, and that he pled guilty “only t@@avthe mental anguish of a second jury trial on
these charges and to eliminate plossibility of returning to prison?® Unlike here, the
challenged conviction i@’Blenniswas not set aside on appeatolateral attack, thus the
undisturbed conviction triggeredettourt’'s application of collatal estoppel on the actual
innocence issue. The Court oppeals concluded that it would bgainst publigolicy to allow
the plaintiff's suit to continue under suciicumstances, as it would “shock the public
conscience, engender disresgectcourts and generally stiredit the administration of
justice.’®*

The Missouri Court of Appeals again addrekges issue in the context of collateral
estoppel irRosenberg v. Shost&k There, the plaintiff pled guilty in the underlying criminal
case and that conviction was undistutlo@ appeal and dateral attack® After a
comprehensive review of Missouri cases adsirg the so-called “exonei@n rule,” the court
held that collateral estopped barred the i malpractice claim because his “undisturbed

criminal conviction prevents him from proving that Defendants’ advice proximately caused

24d. at 4909.

2d.

23d. at 500.

24d. at 504 (quotindn re Laspy 409 S.w.2d 725, 737 (Mo. Ct. App. 1966)).
25405 S.W.3d 8 (Mo. Ct. App. 2013).

29d. at 11.



Plaintiff's damages?’ In contrast, Plaintiff in this cases alleged that hisnderlying criminal
conviction was vacated. Therefore, neit®dBlennisnor Rosenbergequires dismissa&P

In the absence of Missouri authority tisapports their position, Defendants turn to
lllinois cases interpreting theta@l innocence requirement. Sealecases decided under lllinois
law hold that notwithstanding reversal or sessful collateral attack, the plaintiff must
independently prove that he was “adtpiannocent and ‘not just lucky.?® For example, in
Herrera-Corral v. Hymanthe plaintiff failed to sufficientlyplead actual innocence where the
district court dismissed the indictment and vacated his sentene@mand because the plaintiff's
defense attorney did not remain available ta Huring the period of time during which he could
appeal his suppression motitth:The court of appeals meretietermined that, because he was
denied the effective assistance of counsel, Mrréta-Corral was entitleth an appeal of the
suppression issue. . . . An acquittal becallegally seized evidence was used against a
defendant is unrelated to innocenée.A plaintiff alleging malpractice against a criminal
defense attorney under lllinois law cannot ntbetactual innocence requirement unless his

conviction has been overturn&d Although the fact that the phiff's conviction was reversed

Z1|d. at 15.

28Accord Costa v. AllerB23 S.W.3d 383, 385 (Mo. Ct. App. 2010) (“As long as a conviction is not set
aside by an appeal or a post-convietyocedure, it remains a final judgment, and it stands as presumptive proof to
the entire world for all purposes that the person convicted was in fact actually guilty.”).

2’Moore v. Owens698 N.E.2d 707, 709 (lll. App. Ct. 1998) (quotingyine v. Kling 123 F.3d 580, 583
(7th Cir. 1997))see also Herrera-Corral v. Hymaf@48 N.E.2d 242, 244 (lll. App. Ct. 201Terry v. Woller No.
08-4063, 2010 WL 5069699, at *9-10 (C.D. lll. Dec. 7, 2010).

30948 N.E.2d 242, 243-44 (Ill. App. Ct. 2011).
34d. at 245.
32See, e.gPaulsen v. Cochrar826 N.E.2d 526, 530 (Ill App. Ct. 2005).



or set aside “may be evidence for a fact finderaiwesider,” that alone wilhot suffice as proof of
actual innocenc&

Here, assuming the lllinois cases cibgdDefendants are persuasive authority on
Missouri law, they do not require dismissalaiRtiff does not solely rely on the fact of his
vacated conviction to meet the actual innocergeirement. Plairfi pleads that he was
actually innocent because as a matter of laditieot have a prior felony, as defined by
§ 922(g), upon which his felon-in-possession caimticcould have been based. None of the
lllinois cases cited by Defendantyaive a criminal case being raged or set aside on the basis
of actual innocence—they are bds® ineffective assistance @funsel or suppression issiiés.
Also, some of these cases are decidedarctimtext of summary judgment, where witness
credibility factored into thactual innocence determinatidh The Court’s task here is to
determine whether Plaintiff has pled facts sufficient to give rise tawsiple claim of actual
innocence. Under the circumstances of this aalere the Plaintiff gads not only that his
underlying conviction was vacated, liaat he was in fact not gujliof the underlying charge as
a matter of law, the Court finds that Pl&intas sufficiently ped actual innocence.

Defendants also argue that the denial afrRiff's certificateof innocence request
forecloses any allegation that he is actuallyoicent of the felon-in-possession charge. For the

first time in their reply, Defendants go a stepghear and argue that tlienial of Plaintiff's

33Moore, 698 N.E.2d at 70%ee also Terry2010 WL 5069699, at *9-10.

34See, e.gMoorg 698 N.E.2d at 709 (finding reversal basedrmifective assistanaa counsel, where the
plaintiff never claimed he was actually innocent, is insufficidié€rrera-Corral, 948 N.E.2d at 245 ( finding
dismissal of the indictment did not constitute a findinguft or innocence when premised on ineffective assistance
and suppression issues).

3See, e.g.Terry, 2010 WL 5069699, at *9-10 (denying summary judgment on actual innocence issue
because it came down to an asseent of witness credibilityMoore, 698 N.E.2d at 709 (granting summary
judgment where Plaintiff “never claimed in his legal malpractice action either in the trial court or this court that he
was actually innocent,” only that his conviction was reversed).



certificate of innocence motion collaterally ggdim from demonstriaiy actual innocence.
Collateral estoppel may apply when:

(1) the issue in the present cas@éntical to an issue decided in

the prior adjudication; (2) theourt in the prior adjudication

rendered a judgment on the mer{®) the partyagainst whom

collateral estoppel is assed is the same party in privity with a

party in the prior adjudicatiognd (4) the party against whom

collateral estoppel issaerted had a full and fair opportunity to

litigate the issuén the prior suit®

The Court agrees with Plaintiff that caktsal estoppel does not bar him from pleading

actual innocence in this case. A certifecaf innocence under 28 U.S.C. § 2513 requires a
person to demonstratieat his conviction

(1) has been reversed or satlason the ground that [he] is not

guilty of the offense of which [heyas convicted . .. and (2) . . .

[his] acts, deeds, or omissions in connection with such charge

constituted no offense against tbeited States, or any State . . .

and [he] did not by misconduct neglect cause or bring about

[his] own prosecutiod’
The issue presented here is ig@ntical to the issue presedtm Plaintiff's 28 U.S.C. § 2513
proceeding. Here, Plaintiff only must shovatlhe was actually innocent of the underlying
crime by a preponderance of the evideticén his § 2513 proceeding)aintiff was required to
“persuade the district judge who presided diaes] criminal prosecution that [he was] truly
innocent ofall crimes to qualify for civil damagelief’ by a preponderance of the evideriée.

According to the Eighth Circuit’s brief peuriam decision, the district judge in

Plaintiff's criminal case denietthe request because he found thdinters possessed the firearm

36Rosenberg v. Shostak05 S.W.3d 8 (Mo. Ct. App. 2013).

%"Holmes v. United State898 F.3d 785, 789 (8th Cir. 2018).

%8See, e.gKuehnev. Hogan 321 S.W.3d 337, 342 (Mo. Ct. App. 2010).

3*Holmes 898 F.3d at 789 (quotindnited States v. Racing Servs., Jrii80 F.3d 710, 713 (8th Cir. 2009)).



as charged, that his possession constituted additadfenses against the United States and the
State of Missouri, and Winters’s oveonduct brought about his prosecutiéh.Because
Plaintiff's 8§ 2513 request required himrtake a showing beyond actual innocence of the
underlying conviction, the Court déwks to apply collateral egipel based on the § 2513 rulings
in the criminal matter. Moreover, notwithsting the 8§ 2513 rulings, Plaintiff has stated a
plausible claim that he is actually innocent af #ole charge for which he was convicted in the
underlying criminal matter.

IT ISTHEREFORE ORDERED BY THE COURT that Defendants’ Motion to
Dismiss (Doc. 4) islenied.

IT 1SSO ORDERED.

Dated: March 5, 2020

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

40United States v. Winterg88 F. App'x 1042, 1042 (8th Cir. 2019) (per curiam) (emphasis added).

10



