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IN THE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

PIPELINE PRODUCTIONS, INC.,

MICHAEL EDMONDSON, BRETT

MOSIMAN, PLT, LLC, MIDWEST

PRODUCTION SERVICES, LLC,

Case No. 4:200130€V-RK
Plaintiffs,

S&A PIZZA, INC., JEFFREY "STRETCH"
RUMANER, CROSSROADS LIVE, LLC,
MAMMOTH, INC., JOSH FORTIER,

)

)

)

)

)

)

)

V. )
)

)

)

JOSH HUNT, )
)

)

Defendants

Before the Court ar®efendantdlammoth, Inc. (“Mammoth”), Jeff Foer (“Fortier”),
and Josh Hunt's (“Hunt”{collectively the MammothDefendants”ynotions to dismiss for failure
to state a clainand for lack of standing. (Docs. 36, 38.) The motions are fully briefed. (Docs.
37, 39, 57, 68, 69.) After careful consideration, and for the reasons set forth helomgtions
are GRANTED in part and DENIED in part. Specifically,the Court will dismiss Count IX
(Stored Communications Act), Count X (Computer Fraud and Abuse Act), amat GdvV
(injunctive relief), but denyhe motion as to all other claims.

Background?

This is abusiness disputevolving severalparties. The Plaintiffs aregwo individuals,
Brett Mosiman (“Mosiman”) and Michael Edmonson (“Edmonson”) along sgtreral other
entities owned by Mosimamost mtably Pipeline Productions, In€‘Pipeline’). Pipeline and
Edmondson are both minoritpembers in Defendant Crossroads Live, Litke(‘Company)
(known to the public as “CrossroadsKC @ Grindergi), entity engaged inproducing and

operating musal events at a specific venue located in Kansas City, Missouri.

1 The background facts are taken from Plaisti€omplaint (Doc. 1) and are accepted as true for
the present motion.
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In addition to the Companyhe Defendantanclude S&A Pizza, Inc. (“S&A”), a 51%
owner of the Companyand an entity operated by Defendant Jeffrey “Stretch” Rumaner
(*Rumaner”). The MammothDefendats include Mammoth, Inc., which is a concert and live
event producer based in Lawrence Kansas, and owned by Fortier and Mantmoth is a
competitor of Pipeline

In 2007, Pipeline, Edmondson, and S&A started the Comgadhypn April 21, 2008hey
entred intatheOperating Agreemetfior the CompanyMosimanon behalf of Pipeline, managed
the Company’s operations, including bookimgarketing, production, securitpar operations,
staffing, payroll, and sponsorship®ipeline and Edmondsalegedlyinvested and loaned the
Companymore than$900,000 S&A and Rumaneowned the property on which the Company
operated (the “property”), and thisased the property to the Company for $6,500 a month.

The Companynjoyed success for 13 years, ity throughCrossroadskKC @ Grinders’
events. CrossroadsKC @ Grinders hosted approximatéhb0 shows per year Then, in
December 2019, S&A terminated the lease with th@@my and began working with Mammoth
Defendants to produce musical events anRhopety. Attempts to dissolve and wind down the
Company were unsuccessful and this litigation has now ensued.

Plaintiffs bring this actiomlleging count$or breach of comact, breach ofiduciary duty,
unjust enrichment, tortious interference withntract,violation of variouscomputer tampering
statutesand trademark violations under thenham At. The Mammoth Defendants have moved
to dismiss the counts raised against them (CountsXM) for lack of standing under Rule
12(b)(1) of the Federal Rules®@ivil Procedure and for failure to state a claim under Rule 12(b)(6).
Their motions are ready for decision.

Legal Standard

Under Rule 12(b)(1), a party may move to dismiss “for lack of suljetter jurisdiction.”
Standing is a jurisdictionalugstion. See Schumacher v. SC Data Citr., ,|8d.2 F.3d 1104, 1105
(8th Cir. 2019). Article 111 of the Constitution limits federadourts’ jurisdiction to certain “Cases”
and “Controversies.” U.S. Const. Art. 1ll, 8 2. “One element of the cas@-controversy
requirements that plaintiffs must establish that they have standing to dtishier v. Enterprise
Holdings, Inc, 2016 WL 4665899, *2 (E.Mo. Sept. 9, 2016) (quotinglapper v. Amnesty Int'l
U.S.A, 133 S. Ct. 1138, 1146 (2013) (citation omm)). “The ‘irreducible constitutional
minimum’ of standing consists of three elements: ‘The plaintiff must have (1) sufferegLan i
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in fact, (2)that is fairly traceable to the challenged conduct of the defendant, and (3)liktedy is

to beredressé by a favorable judicial decision.’td. (citing Spokeo, Inc. v. Robing36 S. Ct.
1540,1547 (2016) (citation omitted))"Where a case is at the pleading stage, the plaintiff must
‘clearly . . . allege facts demonstrating each elementd: (citing Spokep136 S.Ct. at 1547).
“The elements of standing ‘cannot be inferred argumentativety &germents in the pleadings,
but ratrer must affirmatively appear in the recordld. (QquotingOwner—Operator Indep. Drivers
Assoc., Inc. v. United States Dtepf Trans, 831 F.3d 961965 (8th Cir. Aug. 2, 2016)

To survive a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), “a complaint must
contain sufficient factual matter, accepted as true, to ‘state a claim fottinelie$ plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007)).“A claim is facially plausible where the plaintiff pleads factual content that
allows the court to draw the reasonable inference that fieadfmntis liable for the misconduct
alleged.” Wilson v. Arkansas Dept. of Human Se8h0 F.3d 368, 371 (8th Cir. 2017) (internal
guotation marks and citation omitted)/hile a complaint does not need to include detailed factual
allegations, the compla must allege more than a sheer possibility that a defendant acted
unlawfully to survive a motion to dismiss$d. (citation omitted). Whenconsidering a motion to
dismiss for failure to state a claim, the welkd allegations in th€omplaint must baccepteds
true and construed in the light most favorable to the nonmqwanty. Osahar v. U.S. Postal
Service 263 Fed. Appx. 753, 864 (8th Cir. 2008).

Federal Courts sitting in diversity apply state substantive B&e generally Morgantown
Machine& Hydraulics of Ohio, Inc. v. American Piping Products, |87 F.3d 413, 41Bth
Cir. 2018) (citingErie R.R. Co. vTompkins304 U.S. 64, 781938)). The parties cite Missouri
law and no party argues another staseibstantive law should applyf-herefore the Court looks
to Missouri substantive law to resoltres issues.

Discussion

Tortious Interference (Count VII)

To prevail on their claim of tortious interferencelaintiffs must allege and show
Mammoth Defendantgl) interfered with acontract (2) of which they had knowledge, and (3)
such interference wasithout justification. See, e.gAlternate Fuels, Inc. v. Cabana435 F.3d
855, 858 (8th Cir. 2006)pplying Missouri Law).“Under Missouri law, no liabilityarises for
interfering witha contract or business expectancy if the action complained of veaxs Hrat the
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defendnt had a definite legal right to do without any qualificatioi&althcare Servs. of the
Ozarks, Inc. v. Copeland98 S.W.3d 604, 614 (Mbanc.2006). Likewise,“competitve conduct
IS not tortious simply because it happens to interfere with anothgy’ contracts or
expectancies.”Am. Red Cross v. Cmty. Blood Ctr. of the Oza2& F.3d 859, 8628th Cir.
2001) (applying Missouri law).

A. The Operating Agreement

MammothDefendantdirst arguethe operating agreement permitted the parties to run
competing businesses, andetttfore Mammoth Defendantsvere justified in their actions.
Plaintiffs, on the other hand, contend that while the operating agreement permitfesitemm
among themaves,it did not permit direct competition with the Company or allow the production
of musical events othe Property with a third party. The Court will not delve into a detailed
interpretationor applicdion of the operating agreement this time? Further, whetherthe
Mammoth Defendants’ actions were justified under the operating agreementtisah daestion
that cannot be resolved on a motion to disnmskis case ThereforeMammoth Defendantdirst
argument does not warragismissal at this time.

B. Knowledge and Interference

Secoml, Mammoth Defendantargue Plaintiffs pleaded no facts to suggesMhenmoth
Defendantknew of the contract (hoperating agreemerdj any facts as to how they interfered
with the contract. These arguments faRlaintiffs’ Complaint clearlyallegesthe Mammoth
Defendants knew of the operating agreenagmnt worked with Rumaner to interfere with FEor
instane, paragraph sevenggven of the Complaint allegesrtiployees, officers or diremts of
Mammoth, including Fortier and/or Hunt, directly cqrieed with, actively worked with and
encouraged S&Aand Rumaner to divert the Company’s and Pipeline’s businesss,aclients,
prospectsconfidential and proprietary information, data andéraecrets away from them and to
their new venturé. The Canplaint also alleges Rumaner sought legal counsel in 2019 about
breaching the operating agreement, and then biegaivert business from the Company to the
new venture with Mammoth, Fortier, aktlint. (Doc. 1, Y 70, 75.)Drawing all reasonable

2 While the Court recognizes that the meaning of a contract’s legal terms is guegébnto be
resolved by the Couyrat thisstage of the casthe parties have néilly briefed or argued how the operating
agreemenshould be interpretedFor purposes of this motion, therefore, the Court accepts the factual
matters alleged in the Complaint as taseto the operating agreement.
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inferen@s from these alleged facts, the Complaint sufficiently alldgellammoth Defendants
knew of the contract andtentionally interfered with it.

C. The Absence of Justification

Finally, Mammoth Befendantsargue Plaintifé hase not sufficiently plededan absence of
justification. Plairtiffs allege that Mammoth Defendantspecifically timed their actions to
“destroy the ability of Pipeline, Mosimaand Edmondson to recover and/or open a new music
venue.” (Doc. 1, § 112.)*If the alleged wrongdo&s conduct is directed solely the sésfaction
of spite or ill will and not in the advancement of his competitive interests overrhetitor, the
person harmed, he is not exercising and is not entitled to invoke his privileges as a caimpetitor
Downey v. United Weatherproofing53 S.W.2 976, 982 lo. 1953) Because Plaintiffs have
pleaded thamlammoth Defendantsctedwith ill will, Plaintiffs have sufficiently pleaded absence
of justification. Therefore, the Court will deny Mammoth Defendants’ motion to dismiss Count
VII.

. Violation of the Stored Communications Act (Count IX)

Mammoth Defendantargue Count IX should be dismissed for lack of standing and for
failure to state a claimwhile thefactual allegations in the Complajtccepted as true, establish
standing forCount IX, theCourt finds Plaintiffs failed to state a claim

To establish a claim under tB&¢ored Communications Act (“SCA”), Plaintiffs must show
someone (1) intentiondly accesses without authorization a facility through which an electronic
communicéion service is provided; or (2) intentionally exceeds an authorization to access that
facility; and thereby obtains, alters, or prevents authorized access to a wire mnelect
communication while it is in electronic storagedhzaldua v. Ne. Ambulan&eFire Prot. Dist,

793 F.3d 822, 838 (8th Cir. 201&)uotingl8 U.S.C. § 2701 Here, Plaintiffs allege Defendants
intentionally gained unauthorized access to websites and social media accounts and took
confidential, proprietary, and other communicasio(Doc. 1, 11 16%9.)

A. Provider of Electronic Communication Services

Mammoth Defendanfast argue Plaintiffs have failed to pletdteyintentionally accessed
a facility through which “electronic communication service” is provided. The $€f#nes
electronic communication services as “any servibeprovides the users thereof the akilio
send or receive wire or electronic conmmitations.” Seel8 U.S.C. 8§ 2711(1) (SCA adopting
definitions in 18 U.S.C. § 2510); 18 U.S.C. § 2510(1%h construing this definition, courts have
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distinguishd those entities that sell access to the ireéfrom those that sell goods or services on
the internet or otherwise make use of internet services to conduct their day to day business
activities” Priority Payment Sys., LLC v. Intrend Software S®®. 1:15-CV-04140AT, 2016
WL 8809877, at *6 (N.D. Ga. Nov. 28, 201@)ting cases). Plaintiffs have failed gofficiently
plead they are provider of electronic communications services. As such, Plaintiffsiftoletate
a claim under the SCAd.; WalshBishop Assocs., Inc. v. O'BrieNo. CIV. 112673 DSD/AJB,
2012 WL 669069, at *5 (D. Minn. Feb. 28, 2012As an initial matter, the et notes that this
claim fails because Walsh Bishop is not a providefedéctronic communication servicas
defined by the[SCA].”); Combier v. PortelgsNo. 17CV-2239 (MKB), 2018 WL 3302182, at
*12 (E.D.N.Y. July 5, 2018), report and recommendation adopted, No. 17CV2239MKBRLM,
2018 WL 4678577 (E.D.N.Y. Sept. 29, 2018), aff'd, 788 F.’Af{4 (2d Cir. 2019]* General,
the definition of “electronic communication service” is limited to Internet seqwiogiders. . .
that is, telecommunication compas that carry Internet traffic and electronic bulletin bo&yds.

B. Obtain, Alter, or Prevent Unauthorized Access to a Wire or Electronic

Communication

SecondMammoth Defendantargue Plaintiffslo notallege that any Defendant accessed
anything to “obtain[], alter[], or prevent[] authorizadcess to a wire or electromiemmunication
while it is in electronic storage.18 U.S.C. § 2701Plaintiffs conclusory assert thaMammoth
Defendants“obtained altered orprevented authorized access . . . to social networks and
websites.? (Doc. 1, 1 172.) Even assuming theegditions were factually sufficient, social
networks and websites are not electronic comoaimmnsin electronic storage. Eleonicstorage
is defined as, (A) any temporary, intermediate storage of a wire or electronic communication
incidental to the electronic transmission thereof; @jdany storage of such communication by
an electronic ammunication service for purposeshafckupprotection of such communicatién
18 U.S.C. § 2510(17pee alsdn re Doubleclick Inc. Privacy Litig.154 F. Supp. 2497, 512
(S.D.N.Y. 2001) f The SCA] only protects electronic communications stof@dalimited time

in the*middle of a ransmssion, i.e. when an electronic communication service temporarily stores

31t should be noted that Plaintiffs also argue 18 U.S.C. § 2701(a) inctispiand the obtain, alter,
or prevent authorized access requirement only applies to 18 U.S.C. (8)Z)01While the resolution of
this isswe is not dispositive here, the Court believes the obtain, alter, or previeottized access language
applies loth to (1) and (2) of § 2701 (a).
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a communication while waiting to deliver’jt. Therefore Plaintiffs fail to state a claim under the
SCA, andthe Court will granMammothDefendantsmotion to dismiss Gunt IX.
1. Computer Fraud and Abuse Act (Count X)
Pursuant to 18 U.S.C. § 1030(a)(4), a violation of the Computer Fraud and Abuse Act
(*CFAA”) occurs when someone

knowingly and with intent to defraud, accesses a protected computer without
authorizationpr exeeds athorized access, and by means of such conduct furthers
the intended fraud and obtains anything of value, unless the object of the fraud and
the thing obtained consists only of the use of the computer and the value of such
use is not more tha®b,000in anyl1-year period.

Plaintiffs’ declare that alDefendantexcept Crossroads Live violated the Computer Fraud and
Abuse Act (“CFAA”), 18 U.S.C. 8§ 103(y accessing one or maoéPipelinés computers, either
without authorization or by exceedirguthaization, and thereby misappropriated information
belonging to Pipeline

Plaintiffs’ Complaint does nothing more than provisge conclusory allegations, which
amount to mere recitation of the elements outlinedli63(a)(4).Glick v. W. PoweEpors, Inc,
944 F.3d 714, 717 (8th Cir. 2019) (holding threadbare recitals of the elements of af Gtz
do not suffice to state a claim.yee alscCurran v. Mark Zinnamosca & Assoc4:12CV-750,
2014 WL 271634at *6 (M.D. Pa. Jan. 22014) (disnssingCFAA claim that was “nothing more
than” a “formulaic recitation of the elements” of unauthoriaedess or exceeding authorized
access) Plaintiffs fail to allege any meaningful facts in the Complaint to stefisra under Count
X.

Plaintiffs cteH & R Block E. Enters. v. J & M Sec., Li&argue they sufficiently pleaded
loss. No. 051056<CV-W-DW, 2006 U.S. Dist. LEXIS 26690, at *11 (W.D. Mo. Apr. 24, 2006)
However, even assuming Plaintiffs sufficiently pleaded loss, they hageffiotenly pleaded the
other elements under 18 U.S.C. § 1030(a)(d)herefore, the Court will granMammoth
Defendantsmotion to dismiss Count X.
V.  Violation of the Missouri Computer Tampering Act (Count XI)

Pursuant to Mo. Rev. Stat. Section 537.525, tiheeror lesee of the computer system,
computer network, computer program, computer service or data may bring a civil actist agai
any person who violates sections 569.095 to 569.08@derMo. Rev. Sta Section 569.08,
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A person commits the offense adnmiperig with computer data if he or she
knowingly and without authorization or without reasonable grounds to believe that
he has such authorization:

(1) Modifies or destroys data or programs residimgegisting interal to a
computer, computer system, @mpuéer network; or

(2) Modifies or destroys data or programs or supporting documentation residing or
existing external to a computer, computer system, or computer network; or

(3) Discloses or takesath, programs, osupporting documentation, residing o
exising internal or external to a computer, computer system, or computer network;
or

(4) Discloses or takes a password, identifying code, personal identificationmumbe
or other confidential information about a computer system or network that is
intenced to or does control access to the computer system or network;

(5) Accesses a computer, a computer system, or a computer network, and
intentionally examines information about another person;

(6) Receives, retains, e, or discloses any data he knowbelreves was obtained
in violation of this subsection.

Here, Plaintiffstatea claim. Plaintiffs allege th#fte Mammoth Defendantsccessed one or more
of Pipeline’s computers. (Doc. 1, 1 180.) Drawing reasonafdeences from this allegation,
Plaintiffs have alleged they owned a computet(®laintiffs further allege theMammoth
Defendants“disclosed, transmitted misappropridtelata, documentation, trade secrets, and
proprietary and confidential information wrongfully obtained¥hile this may le a coclusory
allegation, normally ignored by the Court, Plaintititso plead with more particularity that
Mammoth Defendant&ere tying to steal assets and brand identities from Pipeline.faldteal
allegations & notably thin, but nonetheless saiint b survive a motion to dismiss.

As to Plaintiffs’ claims regarding the social media accquatsl other propertyof the
Company,Mammoth Defendantalsoargue Plaintiffs have no standing to pursue those claims
namely because Plaintiffs do not eaan ifury in fact Mammoth Defendants argue no injury in
fact exists because the social media accounts, name, and other cogsatstevare owned by the

4 Whether this amounts to a “computer system, computer network, computer progrgraterom
service or data,thus satisfying the requirements obMRes. Stat. § 537.52%Haybe a questio answered
through discovery.
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Company and not Plaintiffs. Howevelamtiffs plead they wn the name, logo, corporate assets,
as wellas the website and social media accounts of the Contpédgc. 1.) Plaintiffs alsoplead
that Mammoth Defendantsook confidential information, proprietary information, aather
communication in an electronic format from the Company and Pgeli(Da. 1, 1 169.)
Therefore,Plaintiffs havestanding and have stated a claim under Countadithe Court will
denyMammoth Defedant$ motions as to Count Xl

V. Lanham Act (False Designation) (Count XI1I)

To recove under the Lanham Acg plaintiff mug estalish “(1) that it owns a distinctive
mark or name; and (2) that defendant’s use of a similar mark origdikely to cause confusion
as to the source of the products sold by the defend&l8A Visionary Cocepts, LLC v. Mr Int'l,
LLC, 2009 U.SDist. LEXIS 140268 at *6 (W.D. Mo. Nov. 17, 2009)5 U.S.C.§ 1125(a)(1)(A)
(2020) “[T]he ultimate issue is whether defemifa design so resembles plaintiffisark thatit
is likely to cause confusion among consumers as to whether plaintiff has fszhesaobrsed or
is otherwise affiliated with the designUSA Visionary Concepts, LL.Q0O09 U.S. Dist. LEXIS
140268at *6-8.

Here, Plaintiffs sufficiently state a clainPlaintiffs allege they own the Company name
and trademarks. (Doc. 1, 11 198.) MammothDefendantgrgue Count Xl should be dismissed
because the ownership of any name or mark belongs to the Companytahé Rtaintiffs.
Plaintiffs specifically plead ownershipf the names and marks.SgeDoc. 1, 1 75.) While
Mammoth Defendanttabel these allegations as conclusooyynership itselfinvolves factual
questions. FurtheRlaintiffs plead theyot only avn, but alsocontrol and created such names
and marks. Therefore, Plaintiffs’ ownershifeghtions are sufficiently plednd acceptedas true
for the purposes of this motiopermit the claim to go forwardSeeHamilton v. Palm621 F.3d
816, 819 (8th Cir. 2010)“Common sense and judicial experience counsel that pleading
[employer/indepeneht contractor statusfloes not requiregreat detail or recitation of all
potentially relevant facts in order to put the defendant on notice of a plausibl€);|&aker v.
Big Ox Energy, LLCNo. 8:18CV-381, 2019 WL 1506706, at *4 (D. Neb. Apr. 5, 2DIB

explaining the pleading standawdderlgbal, the court notedit is not that the allegations in a

> While the Court accepts these factual allegations as true for the purposeprestre motions,
Plaintiff will have to provide admissiblevelence that they, rather than the Company, owned the various
intangible propdy at later stages in the litigan.
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complaint contain conclusions, it is that the conclusions in the allegation aneppotted by a
plausible factual base.”).

Next, Mammoth Defendantargue Plaintiffs failed to plead anumy th& is concrete and
particularized. Plaintiffs specifically plead thdammoth Defendantshanged the name of their
new venture to “Grinders Crossroads,” coopting the name of the Company and creating the
likelihood of confusion. More than that thaydPlantiffs pleaded the new name was crafted in a
way to deceive customers and that such changes actually did deceive customers, (P08-

200.) Suchpleadings arsufficient toallege a concrete and padiar injury.® Therefore, Plaintiff
hasstateda claim under Count XlI, and the Court will deny Mammoth Defendants’ motion on
Count XII.

VI. Trade Secretsand Misappropriation Thereof (Count XI111)

A claim for misappropriation of trade secrets under the Misddniform Trade Secrets
Act ("MUTSA") has thee elements: “(1) a trade secret exists, (2) the defendant misappropriated
the trade secret, and (3) the plaintiff is entitled to either damages or injuredief¢’ Central
Trust and Inv. Co. v. SignalpoiAsset Management, LL.@22 S.W.3d 312320 (Mo. ban014).
Mammoth Defendantargue Plaintiffs have failed to sufficiently plead any of the above elements.
The Court will address each element in turn.

A. I dentification of Trade Secret(s)

First, Mammoth Defendantsargue Plaintiff failed to identify any trade secret. A “trade
secret”is information or data that: “(a) derives independent economic value, actuakantigiot
from not being generally known to, and not being readily ascertainable jpgr pneas by other
persons who can obtain economic value from its disclosurseyrad (b) is the subject of efforts
that are reasonably under the circumstances to maintain its secfdoy.’Rev. Stat.Section
417.453.The following factors are relevaim the consideration of whether certain information is
a trade secret:

(1) theextentto which the information is known outside of his business; (2) the
extent to which it is known by employees and others involved in his business; (3)

61t should also be noted that the name of the new venture by Defendants was onmad the
importantissues raised in the motion for teamary restraining order. The Court ordeaéigparties to cease
using the name&rossoads, Crossroads KC, or Crossroads Live in conjunction with the vémie
businesses, or the production of musical events until the final resolution cdgkisfirther order by the
Court The Court permigtd Defendant$o utilize the term Grinderin naming the venue or produgjn
promoting, and hosting events at the veniféithin the motion and at the hearing, Plaintiffs presented
additional evidence of confusion among the public and consumers.
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the extent of measures &akby him to guard the secrecy of the information; (4) the
value of themformaton to him and to his competitors; (5) the amount of effort or
money expended by him in developing the information; (6) the ease or difficulty
with which the informatiorcouldbe properly acquired or duplicated by others.

Healthcare Servs. of thez@rks, Inc. v. Copeland 198 S.W.3d 604, 611 (Mdanc.2006)
(citations omitted).

Plaintiffs allegetheir trade secrets include business methods, practices, pricing policies,
servicedevelopment data, marketing information, customer lists, customer &scandproduct
and service information. (Doc. 1, 1 2283) Plaintiffs further plead that they havenade a
substantial investment in money, time, manpower, resetacmology and other resoursg in
creating and developing their trade secretsthat'such expenses have included the research and
development of proprietargnd confidential marketing and sales strategies and plans and the
implementation of the saméogether with proprietary and confidential processes, methods,
business practices a@mpricing policies” (Doc. 1, § 209.) Additionally, Plaintiff pleads they have
expended “substantial sums of money in compensating current and former emigldyekr$Hmg
custome leads and customer relationships to Pipeline for the Company’s bemefitcfit, and
to encourage employees to foster and grow Pipeline’s customer leads and relationghips
Company’s benefit. (1d., 1 210.)

Mammoth DefendantarguePlaintiffs allegations are conclusorySeeSTIM, LLC v.
Aecom Tech. Servs., Inblo. 150772CV-W-0ODS, 2016 WL 1298145, at *4 (W.D. Mo. Apr. 1,
2016) Trone Health Servs., Inc. v. Express Scripts Holding SBo. 4:18CV-467 RLW, 2019
WL 1207866, at *§E.D. Mo. Mar. 14, 2019) “Although whether a trade secret exists is a legal
gueston, as demonstrated by the relevant factors, itis a legal question that depends upaviepplic
facts” InfoDeli, LLC v. W. Robidoux, IndNo. 4:15-CV-00364BCW, 2016 WL 69216244t *5
(W.D. Mo. Aug. 26, 2016)see alsd-lowshare, LLC v. TNS, US, LL.No. 4:16-CV-00300JAR,
2017 WL 3174321, at *5 (E.D. Mo. July 26, 201d@gnying motion to dismiss even though trade
secret allegations were “broadd general”’)Noble & Assocs. v.dvards 2007 U.S. Dist. LEXIS
78014 at *67 (W.D. Mo. Oct. 19, 2007)Porters Bldy. Centers, Inc. v. Sprint Lumbheéto. 16
06055CV-SJODS, 2017 WL 4413288, at *5 (W.D. Mo. Oct. 2, 20Xdgnying summary
judgment becausthere was a genuine issue of fastta whether plaintiff's customer lists,

financial data, market shar@yventory turnovermaterial lists for customers' jobs, and internal
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operating proceduregere a trade secretsBased on Plaintiffs’ allegationfidy have sufficiently
pleaded the existence of a trade secret(s).

B. Misappropriation

Next, Mammoth Defendantargue PlaintiffSailed to adequately plead misappropriation.
Misappropriation of a trade secret occurs either “when one acquires a trade gsecrgh th
‘improper means,’ that is, through such means as theft, bribery or inducing one to bdegh a
of secrecy . . or when onedisclosing a trade secret without consent . . . knew or had reason to
know that the secret was ‘acquired under circumstanceggigmto a duty to maintain its secrecy
or limits its use.” BP Chemicals Ltd. v. Jiangsu Sopo Cog&85 F.3d 677, &3 (8thCir. 2002)
(citingH & R Block E. Tax Servs., Inc. v. Enchut@2 F. Supp. 2d 1067, 1074 (W.D. Mo. 2000)).
Here, Plaintiffs have pleaded Mammoth Defendacted in concémwith S&A and Rumaner to
take the trade secretes of Plaintiff, which thlegn ued to their financial benefit.Plaintiffs
adequately pleaded misappropriation.

C. Damages

Finally, Mammoth Defendantsrgue Plaintiffs alleged nothing more than speculative
damages.Under Mo. Rev. Stat. Section 417.453(4)(a),

A plaintiff whose trade secrénas leen misappropriated may recover “both the
actual loss caused by misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual lossR&o.

Stat. 8§ 417.457.1 . . However, in place ofuigh a neasure, “the damage caused

by misappropriation may be measured by imposition of liability for a reasonable
royalty for a misappropriator's disclosure or use of a tradetsecre

Hallmark Cards, Inc. v. Monitor Clipper Partners, LL.Glo. 080840CV-W-ODS, 202 WL
3047211, at *2 (W.D. Mo. July 25, 201@mphasis removed)Plaintiffs plead they suffered
actual lossesEven if this allegation were insufficient, Plaintiffs cowdgt for the royalty value of
their trade secretsld. Therefore, Plainti havestated a claim under Count XIHnd the Court
will deny Mammoth Defendants’ motion to dismiss on this point.

VII. Civil Conspiracy (Count VIII)

To establish a claim of civdonspiracy, Plaintiffs must prove “(1) two or more persons;

(2) with an unlawful olgctive; (3) after a meeting of the minds; (4) committed at least one act in
furtherance of the conspiracy; and (5) the plaintiff was thereby injutddgins v. Ferrarj 474
S.W.3d 630, 642 (Mo. Ct. App. 2018pnternal quotations and citations ated). Mammoth
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Defendants argue Plaintiffs’ civil conspiracy claim fails because they fa@t® g claim on any
other count and Plaintiffs’ allegations are conclusory.

The Court can dispense with Mammoth Defemigafirst argument ashe Courtholds
abovethat Plaintiffs have stated a claim on some counts. As to the second ardriaietitfs
alleged in their Complaint that Mammoth conspired vB8&A and Rumaner to producnd
operate concerts at the same vefuneRumaner’s own personplofit, to repla@ Pipeline in the
management of the Company, and to divert trade secreysfieama Pipeline. (Doc. 1 at 1 2, 67,
77, 106). Plaintiffs supported their allegations of conspiracyelplaining that by virtue ots
membership in the Company, S&A hadcesdo Pipeline’sproprietary business information and
shared it with Mammoth (Doc. 1 at 1Y 7Z8). Further, Plaintiffs allege that Mammoth
Defendants encouraged and aeywworked with S&A to “divert the Company’s and Pipeline’s
business, artistgliens, prospects;onfidential and proprietary information, data and trade secrets
away from them and tineir new venturé. (Id. at § 77.)PlaintiffS Complaint ontainssypportive
facts and usedhore than the cohgsory statements Therefore, the Catiwill deny Mammoth
Defendantsnotion as to count VIII.

VIII. Injunctive Relief (Count XIV)

Finally, Mammoth Defendantargue Count XIV should be dismissed because there is no
caue of action for injunctive relief. “[Rjunctive relief is a remedy and notiadepemlent cause
of action. Wholesale All., LLC v. Express Scripts, |66 F. Supp. 3d 1069, 1082 (E.D. Mo.
2019) Therefore, while Plaintiffs may have injunctive relgsf a potentialemedy it is not an
independent cause of action, and the Couitt dismiss Count XIV.

Conclusion

Accordingly, and after careful consideration, the motions (Docs. 36, S§RANTED

in part and DENIED in part. Specifically, it is ordezd:

1. Mammoth Defendantsnotion to dismiss Count VII iDENIED.

2. Mammoth Defendats motion to dismiss Count IX iISRANTED and Count IX
is DISMISSED without prejudice.

3. Mammoth Defendantsnotion to dismiss Count X ISRANTED and Count X is
DISMISSED without prejudice.

4. MammothDefendantsmotion to dismiss Count XI iDENIED.

5. Mammah Defendants motion to dismiss Count XII i®ENIED.
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6. Mammoth Defendantsnotion to dismiss Count Xl IDENIED.

7. Mammoth Defendantsnotion to dismiss Count VIII iIDENIED.

8. Mammoth Defendantsnotion to dismiss Count X1V iSRANTED and Plaintiffs’
Court X1V isDISMISSED with prejudice.

IT ISSO ORDERED.

s/ Roseann A. Ketchmark
ROSEANN A. KETCHMARK, JUDGE
UNITED STATES DISTRICT COURT

DATED: August 5, 2020
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