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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
ST. JOSEPH DIVISION

HASSANIN ALY, )
Plaintiff, ))
V. ; No.12-CV-6069-SJ-DGK
HANZADA FOR IMPORT & EXPORT ))
COMPANY, LTD., )
Defendant. ))

ORDER VACATING THE ENTRY OF DEFAULT AND
DENYING HANZADA'S 12(b) MOTION

This case concerns commissions on beef éggoom Missouri to Egypt. Defendant
Hanzada for Import & Export Company, Ltd. (“Hada”), an Egyptian beef importer, enlisted
Plaintiff Hassanin Aly (“Aly”), a business promoter, to helpanzada establish a business
connection with an American packing compamd beef processor in Kansas City. Although
Hanzada agreed to compensate Aly for fadifigh the connection, Aly claims that Hanzada
never paid him. Aly sued. After Hanzada fdite appear, Aly secured an entry of default.

Pending before the Court are Aly’s Motion for Default Judgm@uwc. 18) and
Hanzada’s “Rule 12(b)(6) Motion to Dismiss & Reguor Leave to File Further Affidavits and
Suggestion [sic] in Support of Motion to Dissal (Doc. 27). After carefully reviewing the
parties’ briefing, the Court GRNTS in part and DENIES impart Hanzada’s motion and

DENIES Aly’s motion?

! Hanzada requests a hearing to present oral argument on its motion (Doc. 33, at 4). Because the receld adequat
presents the relevant facts and legal contentions, the Court denies Hanzada's 8eggirest. R. Civ. P. 78(b).
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Background

Hassanin Aly is a dual citizen of the Unit8tates and the Arab Republic of Egypt. At
the time he filed the Complaint, Aly lived inghlUnited States and was a citizen of Ohio where
he worked as a business promoter.

Hanzada is a limited liability compangreated under the laws of Egypt and
headquartered in Cairo, Egypt.s brincipals are Samy Sobhy Elif&amir Sobhy Eliwa, and
Selim Sobhy Eliwa, three brottseeand citizens of Egypt. Haada’'s business model is to buy
beef products wholesale from American meatkers and processors,pgort them into Egypt,
and then sell them to Egyptiaistributors and retailers.

In 2006, Hanzada sought tor@@ a business ance with the National Beef Packing
Company (“National Beef”), a meat packendaprocessor headquartered in Kansas City,
Missouri. To consummate a ssleontract with National Beeljanzada sought help from Aly,
who had facilitated a similar bimess connection between Hanzaohal another begdacker in
Omaha. Aly and Samy Sobhy Eliwa, acting on bebfilanzada, concluded an oral contract to
that end: Aly would help edtlish an export-import businesdatonship between National Beef
and Hanzada, and Hanzada would pay Aly $10npetric ton of beef that Hanzada purchased
from National Beef.

Hanzada would later assert that it never edtareontract with Aly and that Samy Sobhy
Eliwa never had the authority tenter any contracts that wdubind Hanzada. In support,
Hanzada filed a document entitled “Extract@dmmercial Register ®: 8031” (Doc. 33-1).
This document, which appears akin to incorporapapers, does not bear a clear date of creation

or filing. The only indication of when thidocument was created appe to be: “Approved:

2 The record alternately refers to Samy Sobhy Eliwa as Samy Shaheen. This Order uses the former name for
consistency and clarity.



Ministry of Foreign Affairs of the Arab Replib of Egypt 07/08/2011” (Dc. 33-1, at 9). The
extract does not list Samy Sobhy Eliwaaasiember or partner of the business.

According to Aly, he promptly began fulfilling his end of the bargain. He arranged
meetings between Samy Sobhy Eliwa and Nati@eef executives, mewith National Beef
employees himself, and generally advocatedHanzada’s services to National Beef. Aly’s
efforts succeeded; National Beef sold its firapstent of beef products to Hanzada in August
2008.

However, Hanzada did not pay Aly commissi@as it promised to do under the contract.
On July 11, 2012, Aly sued Hanzada in thisu@ for breach of contract, claiming money
damages of at least $472,050.00 (Dbcat 4). After Aly filed theComplaint, he had to serve
the Summons and Complaint on Hanzada in Egyftis proved to be lengthy and difficult
process.

Aly’s agent served Selim Sobhy Eliwa felanzada on July 17, 2012 at 4 El Mabeeda
Lane, El Anwar, Old Egypt, Cairo (the “El Maéda Lane Address”) (Doc. 3). Hanzada never
appeared. As Aly prepared to move for an entrgedfult, he realized &t his method of service
might not have comported with the Hague Gamtion on the Service Abroad of Judicial and
Extrajudicial Documents (the “Hague Conventioh”Aly’s doubts were well-founded: service
on business entities in a foreign country must dgmyth the Hague Convention if applicable.
Volkswagenwerk Aktiengesellschaft v. Schl#d6 U.S. 694, 705 (19883eeFed. R. Civ. P.
4(H)(2).

The Hague Convention is a multinational trefaymed in 1965 to create “an appropriate

means to ensure that judicial and extrajudiciaudeents to be served abroad shall be brought to

% Hague Convention on the Service Abraddudicial and Extrajudicial Documents in Civil or Commercial Matters,
Nov. 15, 1965, 20 U.S.T. 361, 656 U.N.T.S. 163.



the notice of the addressee in sufficient timélague Convention pmbl., 20 U.S.T. 361. The
Convention requires each signatdoy establish a “Central Albrity” to process requests for
service coming from other signatoriedd. art. 2. The Central Abority then serves the
document according to a method prescribgdhat country’s domestic lawid. art. 5(a). Once
the Central Authority serves the process (or arranges for another agency to do so), it must
complete a form certifying that it has done dd. art. 6. If the Central Authority refuses to
complete the certification but the service bearsagerndicia of reliability, then an American
court can excuse the failute produce a certificateld. art. 15. Egypt isa signatory to the
Conventior: The Ministry of Justice dischargegypt's Central Authority obligations under the
Conventior?, although the Ministry of Foreign Affairpparently assists thdinistry of Justice

in its efforts.

Afraid that his service might have begeficient under the Hague Convention, Aly tried
again. Aly sent two copies ¢tfie Summons and Complaint—oné e€ copies in the original
English and one set translated into Arabicid-aa blank Hague certificate of service to the
Ministry of Justice through Federal Express.e Ministry of Justice received Aly’s documents
and attempted to serve them on Hanzada atdaddresses: 114 Hazan El Anwar Street, Old
Egypt, Cairo (the “Hazan El Anwar Street dxdss”) and Industriatone, Part 15, Building
12009, El Obour City, Cairo. Employees at thoddrasses refused to accept the documents, so
the Ministry of Justice bailiff instead servea tlocuments at the polistation in Old Cairo on

December 5, 2012.

* Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents ar Civil
Commercial Matters, Membersf the Organisation, EgyptHague Conference on Private International Law,
http://www.hcch.net/index_en.php&t=states.details&sid=33 (last visited June 23, 2014).

® Egypt—Central Authority & Practical InformatiopnHague Conference on Paie International Law,
http://www.hcch.net/index_en.php&t=authorities.details&aid=4qlast updated Oct. 20, 2009).



Aly produced evidence that leaving the Sumi@and Complaint at a police station is
permissible under Egyptianternal law, as it must be to colppvith Article 5(@) of the Hague
Convention. This evidence comges letters from: the Americafice Consul in Cairo (Doc. 16-

1, at 1) (stating that the Ministry of Foreigrfféirs indicated its serve “to the district (old
Cairo) police station [was] per local serviceogedures”); the EgyptiaMinistry of Justice,
Department of International &ultural Cooperation (Doc. 16-3, &) (“Kindly take all that is
necessary towards addressing the Americae sind notifying it that the notice has been
delivered in accordance with the Egyptian Procedural Law.”); and the Egyptian Ministry of
Foreign Affairs, Alien Consular Affairs and Asiations (Doc. 16-4, at 1) (“[T]he International
Cooperation Department at thilinistry of Justice has s&d that notification through
administrative means is deemed a valid notifaxafccording to the Egyptian procedural law.”).

The Ministry of Justice informed Aly throudghe United States Embassy in Cairo what it
had done. Aly then petitioned the mvBtry of Justice to completbe blank certifiate of service
he had sent, as required bytidle 6 of the Hague Conventi. Working through the United
States Embassy, Aly learned April 2013 that the Ministryof Justice would not honor his
request and complete the certifiea Aly flew to Cairo to pemnally lobby diplomatic officials
to assist in securing the certidite, to no avail. On May 23, 2013, an official with the American
Citizens Services in the Consulection of the Cairo embassyote Aly, “We actually can't get
the MFA [Ministry of Foreign Affairs] to sign #hpaper you need.” (Doc. 14-1, at 1). Consular
officials passed along Aly’s requdstthe Ministry of Justice asell, but “they informed us [the
American embassy] that they would not fill oué torm, and that the documents we sent to you

suffice as evidence that they attempteddove the defendant” (Doc. 14-1, at 2).



At this time, Aly apparently accepted ththe Egyptian government would not sign his
certificate. He filed a secon@turn of service on July 30, 2013 representing that the police-
station service satisfied Federall®of Civil Procedure 4 (Doc. 16)He then moved for an entry
of default (Doc. 21), which was graad on December 11, 2013 (Doc. 23).

On December 10, 2013, Aly sent copies ofrhiion for an entry of default to Hanzada
at both the El Mabeeda Lanaddress and the Hazan El Anwaregt Address in Cairo (Doc.
22). Ten days later, Hanzada moved to admédtttsrney pro hac vice (Doc. 24), its first activity
in this litigation.

Two motions are now pending before the GouFirst, Hanzada moves under Federal
Rule of Civil Procedure 12(b)}&(7) to dismiss the Complaifboc. 27). Second, Aly moves
for default judgment (Doc. 18).

Discussion
I. The Court has subject-matter jurisdiction over this case.

Hanzada challenges the Cosirsubject-matter jurisdictio under Rule 12(b)(1). The
Court entertains this argument first becausedertd court generally must determine whether it
has subject-matter jurisdiction befaxding on the merits of a cas&ee Steel Co. v. Citizens for
a Better Env’t523 U.S. 83, 101-02 (1998).

For a district court to exercise subjectttan jurisdiction on the basis of diversity
jurisdiction, as Aly invokes her¢he adverse parties must be ‘o#tins of a State and citizens or
subjects of a foreign state.” 28 U.S.C. 8§ 1332(a)@itizenship is meased as of the time the
complaint is filed. Grupo Dataflux v. Atlas Global Grp., L.A41 U.S. 567, 570 (2004).

Aly is a citizen of Ohio and Hanzada is azst of Egypt. Thus, diversity is met here.

See28 U.S.C. § 1332(a)(2). Hanzada argues that Aly wdact a resident of Egypt at the time



he negotiated, entered, and performed hiatract, but Hanzada’'s argument fails because
citizenship is measured at the time ofnfiyi The Court has sudgt-matter jurisdiction.
Il. The Court vacates the entry of default.

The remainder of Hanzada’s motion raises dgfenses under Rule 12(b). Default is
entered only after “party against whomualgment for affirmative relief is sought hisled to
pleador otherwise defend.” Fed. R. Civ. P. 55@nphasis added). Rule 12(b) defenses must
be asserted in a pleading or in a motion beforatissver is filed, or elsthey are waived. Fed.
R. Civ. P. 12(b). Because defaulting partiegsehaecessarily missedelopportunity to raise
Rule 12(b) defenses, Rule 12(bjotions are untimely at the fd&lt entry stage. Hanzada
provides no legal basis for the Cbte consider Rule 12(b) motis from a party in default.

Here, the clerk entered default against Hanzdddhis posture, Hanzada failed to timely
file a Rule 12(b) motion, and so the Court carpresently grant Hanzadhis precise relief.

Instead, a defaulting party can move to seteatie entry of default. The arguments in
Hanzada’s suggestions can be $faosed to support a motion tacate the entry of default, and
its reply brief explicitly references settingides the default entry. Rus, although styled as a
Rule 12(b) motion, Hanzada’s motion is constrasne to set asideetlentry of default under
Rule 55(c).

Rule 55(c) permits the court to set aside fade entry for “good cause.” Fed. R. Civ. P.
55(c). Generally, there is a “judicial peeénce for adjudication on the meritsQberstar v.
F.D.I.C., 987 F.2d 494, 504 (8th Cir. 1993). Two fermf good cause exist: (1) categorically,
such as when the defaulting party was not proayed or has not submitted to the jurisdiction
of the court; and (2) equitablyf, the court balances certaiadtors and determines it should

sacrifice finality and strict adherence to procadluules for litigation orthe merits. The Court



examines each of these basestum to determine ifsetting aside the entry of default is
appropriate.
A. There is no good cause to set aside thatry of default on service grounds.

Hanzada argues that the police-station serwias improper, and thus cannot be grounds
for a default entry. Without proper servicef process, a court has no power over the defendant
and cannot proceed to exercise judgmdatault or otherwise, on the defenda@mni Capital
Int’l, Ltd. v. Rudolf Wolff & Cq.484 U.S. 97, 104 (1987). Thushere a defaulting defendant
was never served, “good cause” exists to siteate entry of default because any default
judgment entered would be voidlones v. Davey’02 F. Supp. 752, 754 (E.D. Mo. 1988ge
Fed. R. Civ. P. 55(c), 60(b)(4).

To determine whether a plaintiff properly sedvthe defendant, the court must determine
whether the plaintiff complied withoth the statutory and constitial standards for service.
Omni Capital Int'l 484 U.S. at 104.The Court now considers whether Aly’s efforts to serve
Hanzada satisfy each.

1. Aly satisfied the Hague Convention, which is the statutory standard for
service of process.

The statutory standard for service is Fed&ale of Civil Pracedure 4, which directs
plaintiffs to the Hague Convepti when they want to serve aréagn defendant residing in a
signatory country. Fed. KCiv. P. 4(f)(1), (h)(2)Schlunk 486 U.S. at 705. Because Egypt is a
signatory to the Convention, Aly’service on Hanzada was propelyahAly complied with the
procedures outlined in the Convention. As thamniff, Aly has the burden of making a prima
facie case for proper service, which Hanzada may then ref8&= Northrup King Co. v.

Compania Productora Semillas Algodoneras Selectas, SLA:.3d 1383, 1387 (8th Cir. 1995).

® Although Hanzada frames this argumasta Rule 12(b)(5) motion attacking the mode of delivery of the Summons
and Complaint, the Court repurposes these arguments to decide this Rule 55(c) issue.



Three articles of the Conveoti are pertinent to this cagiticles 5(a), 6, and 15. Under
Article 5(a), the party seeking to serve legalcuments must make a request to the foreign
country’s Central Authority, which may sertiee documents “by a method prescribed by its
internal law for the service alocuments in domestic actionpon persons who are within its
territory.” Hague Conventioart. 5(a).

Article 6 then requires the Central Authority“mmplete a certificate in the form of the
model annexed to thpresent Convention.”ld. art. 6. The certificate is a one-page form
attesting that the summons and the complaint have been served and describing the details of the
service. Id. annex. Under Atrticle 15, thierum may excuse the Centrauthority’s failure to
return a certificate if cemtn conditions are metld. art 15. The Court examines whether the
service in this case satisfies each of these relevant sections.

a. Aly is excused from securing a Hague certificate of service.

Because Aly presents no certificate, the fimsisideration is whether he meets the Article
15 exception. The Central Authority does not return a completed certificate to the party
requesting service, a court maylldind that service was propemd proceed to enter a default
judgment if the plaintiff: (1) transmitted the douents by a method outlined in the Convention;

(2) has not received a response from the CeAtntthority for at leassix months; and (3) has
made “every reasonable effort” to obtain thditieate from the relevant authoritiegd. art. 15.

Here, Aly satisfies the Article 15 certificagxception. First, he sent the Summons and
Complaint in English and in Arabic to the Ministry of Justice on November 15, 2012. Second, at
least six months passed between when the Min@ftrjustice left the documents at the police
station on December 5, 2012 and when Aly filed his second return of service with the Court on

July 30, 2013.



Third, Aly made “every reasonable effort” rig that time to impel the Ministry of
Justice to completihe certificate. He followed every piision of the Hague Convention that he
could, giving the Ministry of Justice the progmperwork to serve Hanzada and waiting to hear
that the Ministry of Justice had served Hanzada. He then petitioned the Ministry of Justice
directly. When that failed, Hebbied the American Embassy forlh@nd flew to Cairo to meet
with the Egyptian government. Collectivelyetie actions are “evemngasonable effort.”See
Coombs v. loripNo. CIV-06-060-SPS, 2008 WL 4104529, at *1, 3 (E.D. Okla. Aug. 28, 2008)
(finding that a plaintiff was excused from thertificate requirement of the Hague Convention
where the relevant Central Autrity had faxed letters indicaty service upon the defendants and
he made “repeated attempts to obtain the prapetificates”). Aly satisfies the procedural
requirements of the Hague Convention certificate.

b. The Egyptian Ministry of Justice’s service complied with Egyptian
internal law.

Next, the Court determines whether the @anfAuthority’s service was “by a method
prescribed by its internal law.” Hague Conventart. 5(a). Determiniains of foreign law are
guestions of law committed to the court tlt@n be resolved by considering “any relevant
material or source . . . whether or not . . . aible under the Federal Rsilef Evidence.” Fed.
R. Civ. P. 44.1. Thus, the Court must assessetterd evidence tdetermine the “internal law”
of Egypt.

Here, the evidence demonstrates that gbevice complied with Egyptian law. The

American Vice Consul in Cairo, the Egyptian Mitny of Justice, and éhEgyptian Ministry of

" Relatedly, Hanzada argues that seis not statutorily valid because Abiled to file any certificate purporting

to have served Hanzada. Under Rulg, 4 plaintiff must prove service wasropleted. However, when service is
made pursuant to an international service treaty tiilee Hague Convention, service need be proved only “as
provided in the applicable treaty or convention.” Fed. R. Civ. I23(A). Article 15 of the Hague Convention
permits service without a formal certificate in certaituations. Here, Aly satisfied Article 15 of the Hague
Convention and so has proved service as required by RlleAly did not need to file any additional documents
with the Court.
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Foreign Affairs wrote messagesAdy assuring him that the Minist of Justice had served the
Summons and Complaint to the Old Cairo poktation in accordanceith Egyptian internal
law (Docs. 16-1, 16-3, 16-%). The Court thus finds that the police-station service satisfied
Egyptian internal law as reqed by the Hague ConventioseeFed. R. Civ. P. 44.1.

Hanzada argues that the service did not@wnfwith Egyptian internal law because the
“document supporting [the police-stan service] failed to assertahit had been done pursuant
to any specific provien of the Egyptian Civil Code” (Bc. 27, at 5). However, Aly the
satisfaction of Egyptian law can be shown hy aelevant material or source, including
statements by the ambassadorialfstafl the Egyptian authoritieSeeFed. R. Civ. P. 44.1. As
such, Aly does not need to cite specific partshef Egyptian civil code. Of course, Hanzada
could subvert Aly’s prima facie case by iodiing which provisions of Egyptian law Aly
contravened, but it failed to do so herSee, e.g.Labelle v. Martin No. 3:12-CV-239-GCM,
2012 WL 3704717, at *1-2 (W.D.N.@wg. 27, 2012) (holding service in Canada to be deficient
where the defendant cited specifparts of the Quebec Code Givil Procedure that were
patently not followed). Whether Aly cited specifiections of Egyptian\ais thus irrelevant.

Even though the Ministry ofustice did not formally conhgte a certificate, Aly has
presented sufficient evidence that he comphdth all relevant components of the Hague
Convention. Accordingly, Als service of Hanzada satisfi¢he Federal Rules of Civil
Procedure.

2.Aly satisfies the constitutional standard for service of process undéiullane.

The Court must now determine whethee thue Process Clause of the Constitution

permits the police-station service in this caSee Burda Media, Inc. v. Viertell7 F.3d 292,

8 Aly provided letters from the two Egyptian ministries both in the original Araldratranslated English, and
Hanzada agrees that those letters wargstated correctly (@c. 27-2, at 12—-13).
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303 (2d Cir. 2005). Due process requires “notice reasonably calculated, under all the
circumstances, to apprise interested partiethefpendency of the action and afford them an
opportunity to presertheir objections.” Mullane v. Cent. Hanover Bank & Trust C839 U.S.

306, 314 (1950)seeFed. R. Civ. P. 4(f)(1) (endorsingettiHague Convention’s procedures as
means “reasonably calculated gove notice”). “The means employed must be such as one
desirous of actually informing the absentaight reasonably adopt to accomplish iMullane,

339 U.S. at 315.

From what the Court can tell, Aly’'s efts were reasonably lcalated to apprise
Hanzada of this litigation and give it an opporturto participate. Aly personally served a
Hanzada representative in July 2012. The #igi of Justice attempted to personally serve
Hanzada again in December, then left the Somsnand Complaint at the police station as
permitted in Egypt. As such service is propeEgypt, the Court can expect that Hanzada, an
Egyptian company, would know it needed to chetk the police statiofor any process.

Further, the Cairo addresses in the reatrdngly hint that Harada had actual notice,
which suggests that Aly’'s mtetds were reasonably calculateal inform Hanzada of this
litigation. Aly claims he served Hanzada thgh Selim Sobhy Eliwa on July 2012 at the El
Mabeeda Lane Address. Althou§elim Sobhy Eliwa’s affidavistates that Hanzada did not
maintain an office at the Hazan El Anwar Stradtiress, he does not deny Aly’s allegation that
Hanzada is headquartered at the El Mabeeda Radeess. In fact, Hanzada has never stated
where its office actually is. Further, Hanzadgdoe participating in B litigation immediately
after Aly mailed a copy of his motion for a defauldgment to the El Maeeda Lane Address.
Hanzada has not explained howtiherwise became aware of thigyation, if not by receiving a

copy of the motion at the same address &ly had served the year prior.
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Aly has thus established a prima facie ctee the service was constitutional, and the
Court is satisfied that Aly acted like a partye$&irous of actually informing” Hanzada of this
lawsuit. 1d.

Accordingly, under both Rule 4 arMullane there is no good cause for the Court to
vacate the entry of default against Hanzada orb#ses that service of process was deficient.
Some other good cause must exist forGoart to grant Harada that relief.

B. The Court has personal jurisdiction over Hanzada.

Next, the Court must ensure that it has personal jurisdiction over Hanzada. Because a
judgment rendered without persoqalisdiction is void, a lack opersonal jurisdiction over the
defaulting party constitutes “good cause’vacate an entry of defauliMarcantonio v. Primorsk
Shipping Corp.206 F. Supp. 2d 54, 60 (D. Mass. 20G2eFed. R. Civ. P. 60(b)(4) (permitting
a district court to vacate a default judgment if the judgment is Void).

In a diversity case like this one, personaisgiction exists only to the extent permitted

by the forum state’s so-called “long-arm statude@d the Due Process Clause of the Fourteenth
Amendment. Myers v. Casino Queen, In&89 F.3d 904, 909 (8th Cir. 2012geFed. R. Civ.
P. 4(k)(1)(A). The plaintiff bears the burdenesitablishing a prima faeishowing that personal
jurisdiction exists over the defendantMyers 689 F.3d at 909. If the defendant denies
jurisdiction, then the plairffi must prove jurisdiction by affiavits, testimony, or documents.
Dairy Farmers of Am., Inc. v. Bassett & Walker Int'l, In602 F.3d 472, 475 (8th Cir. 2012).

For both the long-arm statute and the camistinal inquiries, Hanzada makes the same

general argument: Hanzada is an Egyptiampaation with no connection to Missouri.

® Although Hanzada frames this argumasita Rule 12(b)(2) motion to dismiss the Complaint for lack of personal
jurisdiction, the Court repurposes these arguments to decide this Rule 55(c) issue.
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Particularly, Hanzada argues tlahas never made a contracthtissouri or with any company
connected to Missouri.

1. Missouri’'s long-arm statute permits the exrcise of personal jurisdiction over
Hanzada.

The first determination the Court must make is whether the exercise of personal
jurisdiction comports with the forum state’s long-astatute. That statute here is Mo. Rev. Stat.
§ 506.500.1, which states in pertinent part:

Any person or firm, whether or natcitizen or resident of ihstate, or any corporation,
who in person or through an agent does ahyhe acts enumerated in this section,
thereby submits such person, firm, or cogtimn, and, if an individual, his personal
representative, to the juristimn of the courts of this ate as to any cause of action
arising from the doing of any of such acts: . . .
(2) The making of any contract within this state . . . .
Mo. Rev. Stat. § 506.500.1. The reach of § 506.500.1 is a question of Missou8daviiyers
689 F.3d at 910; 28 U.S.C. 8 1652. Under Misstawi a contract is made where acceptance
occurs. Strobehn v. Masqr897 S.W.3d 487, 498 (Mo. Ct. App. 2013).

Here, Aly alleges that he made a contnaith Hanzada. Alyand Samy Sobhy Eliwa,
Hanzada'’s representative, formed the contrapgenson in Kansas City, Missouri. As the place
where acceptance occurred, Missouri is wherecthrgract was made. Aly has made a prima
facie case that Missouri’'s loreym statute is satisfied.

Hanzada’'s president, Selim Sobhy Eliwa,eavs that Hanzada never entered into the
contract because Samy Sobhy Eliwa has no auattmn to enter intoantracts on behalf of
Hanzada. Hanzada thus shifts the burden baeédy to prove through affidavits, testimony, or
documents that a contract truly did exiSee Dairy Farmers of Am/02 F.3d at 475.

Assessing the proofs, the Court finds that thregdarm statute is satisfied. Aly provides

an affidavit swearing that the contract existewt! detailing its origins and terms. Hanzada’'s

proofs, however, do not directly refute Aly'sfidavit. To support itxlaim that Samy Sobhy
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Eliwa was never a director of the companyhautzed to enter cordcts on Hanzada's behalf,
Hanzada attaches a copy of the Extract of ComaeRzgister. The only relevant date on this
document is the creation date of July 8, 20Thus, the Extract of Gomercial Register does
not address whether Samy SobHiwg lacked the authority to bd Hanzada in a contract in
2006, which is when Aly alleges that the orahttact was made. Personal jurisdiction here
satisfies Missouri’s long-arm statute.

2. The Constitution permits the Court to exercise personal jurisdiction over
Hanzada.

Next, the Court must analyze whether an exercise of jurisdiction over Hanzada comports
with the Fourteenth Amendment. Persondispiction takes one of two forms: general
jurisdiction and specific jurisdictionDaimler AG v. Baumgnl34 S. Ct. 746, 754 (2014). A
court has general jurisdictioover a party whose contacts withe forum are continuous and
systematic.ld. A court has specific jurisdiction over a padnly when the injury giving rise to
the lawsuit is related to the defendant’s contacts with the foridm.Because the Court finds
that specific jurisdiction exists over HanzadaMWissouri, it need not examine whether general
jurisdiction principles apply.

Specific jurisdiction exists if the defendantsHaertain minimum contacts . . . such that
the maintenance of the suit does not offenditicadal notions of fair play and substantial
justice.” Int'l Shoe Co. v. Washingtor826 U.S. 310, 316 (1945)nfernal quotation marks
omitted). The Eighth Circuit has distilled this maxinto a five-factor test: “(1) the nature and
guality of the contacts with the forum state) {2e quantity of the contacts; (3) the relationship
of the cause of action to theontacts; (4) Missouri’s interesh providing a forum for its
residents; and (5) the conveniencenmonvenience tthe parties.”Myers 689 F.3d at 911. The

first three factors are primarynathe latter two are secondaryl.
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The first two considerations are the strénghd quantity of Hanzada’s contacts with
Missouri. A contract between two parties does not automatically establish sufficient minimum
contacts in the home of a contracting partgurger King v. Rudzewicz71 U.S. 462, 478
(1985). Rather, the court shdulevaluate “prior negotiationgnd contemplated future
consequences, along with the terms of the contnadtthe parties’ actual course of dealing [to
determine] whether the defendant purposefultgldshed minimum contacts within the forum.”
Id. at 479.

In arranging the contract at issue, Hada acquired strong, numerous, and relevant
contacts in Missouri. Hanzada’'s representafaeny Sobhy Eliwa traveled to Missouri, where
he contacted Aly. He negotiated and concludedctimtract in Missouri. The contract’s focus
was establishing a businesdatmnship between Hanzada and National Beef, a Missouri
corporation. As Hanzada expected and intelndhe contract obliged Aly to network with
National Beef executives in Missouri for Hanzadaésefit. Thus, the first two prongs favor the
exercise of personal jurisdiction.

The third consideration is the relationshiptbé cause of action to the contacts. The
Complaint’s sole cause of action is for breach of contract. This count is predicated exclusively
on Hanzada’s breach of its oral contract witly,Akhich gave rise to seral Missouri contacts.
This factor favors the exesa of personal jurisdiction.

The fourth consideration is Missouri’s inter@sfroviding a forum for its residents. No
party here is a Missouri resident, but Hanzagared Aly inside Missuri. Missouri favors
protecting contractual expectatis arising within itsborders, which gives it an interest in

providing a forum. Thisdctor favors the exercise of personal jurisdiction.
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The fifth and final consideration is the conience or inconvenience to the parties. As
the party that filed this lawst here, Aly obviously does notnfil this venue inconvenient.
Hanzada, however, faces great inconvenien&s.an Egyptian businesassociation with only
Egyptian principals, Hanzada stands to mgueat cost and inconvenience in conducting
transnational discovery and possibly havingflto withesses and executives from Egypt to
defend a lawsuit in Missouri. This factopposes a finding of personal jurisdiction.

In sum, four of the fivedctors—and all three primary factors—indicate that exercising
personal jurisdiction over Hanzada is constindél. Therefore, the Court finds that no good
cause exists on personarisdictional grounds to vacateehdefault entry. The Court must
examine if any other basis existsset aside the entry of default.

C. The Court has good cause to set asidedfentry of default on other grounds.

In all other circumstances, to determiigwod cause” a court should examine: (1) the
blameworthiness and culpability of the defagtiparty; (2) whether the defaulting party has a
meritorious defense; and (3) timeejudice to the party that has already secured an entry of
default. Johnson v. Dayton Elec. Mfg. C440 F.3d 781, 784 (8th Cir. 1998). The Court weighs
each factor in turn.

1. Hanzada is not particularly blameworthy for its default.

Blameworthiness encompasses “contumaciousintentional delay or disregard for

deadlines and proceduralsld. The concept precludes any “marglrfailure’ to meet pleading
or other deadlines.'ld. (citing cases where default judgmentgeveeversed for delays of thirty-
two days or less).

Hanzada was very late @ppear in this suit everdugh it was properly and timely

served. The first activity by Hanzada was otldrteen months afteit was served. This
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development occurred well outside the tweote day window to answer the Complaisge

Fed. R. Civ. P. 12(a)(1)(A)(#f and well beyond the thirty-two day delays deemed to be mere
“marginal failure[s]” in other casesSee Johnsqgnl40 F.3d at 784. Hanzada’'s delay is not
excused by its claim that it never saw the Sumnass Complaint left at the Old Cairo police
station. See Stephenson v. El-BatrawR4 F.3d 907, 913-14 (8th Cir. 2008) (finding that the
district court was within its discretion to determine that a properly served party was blameworthy
in his failure to timely appear everotigh he denied receiving actual notice).

On the other hand, Hanzada's neglectisfashort of intentional disregard or
“‘contumacious” conduct. The record does sopport any conclusion that Hanzada was
willfully or intentionally disregarding this lawst during the thirteen months that it was absent
from the case. Therefore gtiCourt finds this factor fers a finding of good cause.

2. Hanzada has a meritorious defense.

The second factor is wheththe defaulting party has a nterious defense. A party has
a meritorious defense if “the proffered evidemamuld permit a finding for the defaulting party.”
Johnson 140 F.3d at 785 (internal quotation marks omitted). The court should be mindful of
any “possibility that the outcome . . . after a fuilaltwill be contrary to the result achieved by
the default.” Stephensarb24 F.3d at 914.

Through Selim Sobhy Eliwa’s affidavit, Heada raises a single defense: Samy Sobhy
Eliwa was not authorized to enter contracts on betidifanzada. If the trreof fact believes this
assertion, then it could enter judgment in Hanzada's favor. The Court finds that Hanzada

presents a meritorious defense, wHebors setting aside the default entry.

10 The Court notes that Hanzada has still not filed an answer.
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3. Vacating the entry of default will not prejudice Aly.

Finally, the Court must consider how Alyould be prejudiced if the Court granted
Hanzada’'s motion to set aside the default enfigejudice results fromonicrete difficulties such
as “loss of evidence, increased difficultiesdiscovery, or greater opptunities for fraud and
collusion.” Stephensagrb24 F.3d at 915 (quotingphnson 140 F.3d at 785). Delay alone and
the fact that the winning party would now hawelitigate the case are insufficient to establish
prejudice. Id.

Neither party addresses what prejudice #will endure if the Court vacates the entry of
default. Upon its own review of the record, the Court finds that Aly does not stand to suffer any
prejudice beyond delay and the expelcexpense and effort of litigag) this case. In the months
between serving Hanzada and moving for anyeotrdefault, Aly collected evidence on how
much beef Hanzada imported, which determitesamount of commissions he is owed (Doc.
18-2). However, this evidends probative of damages, whidAly would have had to prove
even if the Court left intact the entry of defauee Stephenspb24 F.3d at 916 (holding that
where a plaintiff claims uncertain damages agairdggfaulting party, the gintiff must prove the
damages in a supplemental proceeding broughtruRdie 55(b)(2)(B)). Besides discovery on
damages, Aly does not appear to have conduartgdother discovery or case management, and
this matter is still in its early stages. Nor déég appear to be in any rush to secure judgment;
the Court previously had to order Aly to shoause as to why the case should not be dismissed
for failure to prosecute (Doc. 17). The Court finds that granting Hanzada’s motion will not

prejudice Aly.
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Considering all three equitable factorsg fBourt finds good cause to vacate the default
entered against Hanzada. The Court grants thie@pbBlanzada’s motion #t can be construed to
seek vacation of thdefault entry.

The Court can now turn to Aly’s motion for afdelt judgment. An entry of default must
precede grant of a default judgmedbohnson 140 F.3d at 783. Becaullanzada is no longer in
default, Aly may not move for a defayutdgment. The Court denies his motion.

lll. The Court denies the remainder of Hanzada’s Rule 12(b) motion.

The Court has incidentally addressed naidtlanzada’s motion—thesparts raising the
defenses of Rules 12(b)(1), (2), and (5)—earliethia Order, and those parts are denied for the
reasons discussed. The Court now takes up the remaining arguments in Hanzada’s motion,
which are brought pursuant to Rules 12(b)(3), (8), and (7). Motions must “state with
particularity the grounds for seeking the ordeféd. R. Civ. P. 7(b)(1)(B). Hanzada neither
elaborates facts nor cites law such that the Court can determine the merit of these defenses. The
Court denies these pamf Hanzada’'s motion.

Conclusion

For the reasons discussed above, Hanzdaike 12(b) Motion to Dismiss & Request
for Leave to File Further Affidavits and Suggestion[s] in Support of Motion to Dismiss” (Doc.
27) is GRANTED IN PART andENIED IN PART. The Entryf Default by the Clerk (Doc.

23) is STRICKEN. Aly’s Motion for Diault Judgment (Doc. 18) is DENIED.
Hanzada is ORDERED to file an answeermther responsive @hding by July 14, 2014.
IT IS SO ORDERED.
/sl Greg Kays

GREG KAYS, CHIEF JUDGE
UNITED STATES DISTRICT COURT

Date:_ June 23, 2014
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