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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

JIMMY LEE LETTERMAN and ANNETTE

)
FAY LETTERMAN, )
)
Plaintiffs, )
) No. 5:12CV-06136NKL
V. )
)
WILLIAM D. BURGESS, I, )
)

Defendars. )
ORDER

Following entry of a jury verdict against them [Doc. 38Bblefendants Lammers,
Gastineau, Farnsworth, aighrls renevitheir request for judgment as a matter of landin the
alternativetheyrequest new trial[Doc. 394]. The motion is denied.

l. Background

Danial Lettermanwas serving a 12@ay sentence in théissouri Department of
Correctionsfor drug possessionand was placed ahe Departmerd Western Reception,
Diagnosticand Correctional Center falrugtreatment During his incarceratiomnental health
staff became concerned he would harm himself, detgrmined he eeded to be placed duall
suicide watch. Danial was placed in a padded cell in the transitional care unitquifrtg) the
day on November 17, 2014uffered a head injury in the cell, was not provided medical attention
for about 16 hoursand subsequently diedrom his head injury. Lammers, Gastineau,
Farnsworth, and Earls weoeistody staffesponsible for supervising inmates in the padded cell
atthe time but none of them obtainededical care for Danial

When an inmate is placed on full suicide watch, the prison’s -clbservation policy

requires custody staff to closely monitor the inmaigyally checkingon him at least four times
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an hour. The policy further provides;[S]taff conducting 18minute checks will ensure the
offender is alive by movement, watching the offender's chest rise and fadl laedithes, et
cetera. If an offender does not or will not move or if an offender appeartorim# breathing, the
control center will immediately beotified.... (A) the observation times are to be documented
by staff on close observatieron the close observation log, Attachment D, along with brief
notes documenting the observations.” [D4@1,p. 51.]' The closeobservatiorforms, where
custody staff document time$ checksand make notesre attached to theall next to thedoor
of the padded cell.Closeebservation checks are required to be perforfneguently because
the risk of harnto the inmate is so great thatuny could occur in less than biinutes. Even
when an inmate who is under close observation appears to be sleeping, custody sistffl mus
get some kind of affirmative response from him every 15 minutes. [Doc. 401, p. M&h an
inmate is unresponsiveustody staff is trained to treat the situation as a medical emergency.
Custody staff is responsible for opening a cell door; medical staff cannot do s

Danial's parents, Plaintiffs Annette and Jimmy Letternsared for violation of Danial's
civil rights under 42J.S.C. § 1983 based on denial of medical care, and wrodgath under
Missouri law. The Constitutionatlaim for denial of medical carevas against Defendants
Lammers, Gastineau, Farnsworth, and Eaflfter a fourday jury trial, the jury found in favor
of Plaintiffs on this claim,awarding$256,793.29 for actual damages ($6,793.29 for funeral and
burial expenses; $100,000 for physical pain, and mental and emotional sufferingreogukby
Danial; and $150,000 for the nature and extent of the Constitutional injury), and $55,000 for
punitive damages ($10,000 apiece against Defendants Lammers and Gastineau; $15800 agai

Defendant Farnsworth; and $20,000 against Defendant Earls).

! Calling the control center when an inmate is unresponsive is sometimesdeferr

to by custody staff as calling a “Code 16.” [Doc. 401, pp. 110-11.]
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The wrongful deathclaim was against Lammers, GastineaarnBvorth, Earls, and
Defendant Jenngs. On this claim,hie jury foundin favor of Plaintiffs and against all
Defendants except Jennings. The jury awa®ie00,000 in actual damages, apportioning fault
as follows: 20%apiece to Defendants Lammers and Gastineau; 25% to Defendant Farnsworth;
and 35% to Defendant Earls.

Il. Discussion

A. Judgment as a matter of law

Defendants argue they are entitled to judgment as a matter bkelzause there was not
sufficientevidene to support the jury’s verdict.

“Judgment as a matter of law is appropriate only when all of the evidence poétvay
and is susceptible of no reasonable inference sustaining the position of the nonmovifig party
Id., 792 F.3d at 955 (internal quotation and citation omittddie district court views the
evidence in the light most favorable to the jury verdices not weigh or evaluate the evidence;
and does natonsider credibility questionsAm. Family Mut. Ins. Co. v. Grahan792 F.3d 951,
955-56 (&' Cir. 2015).

1. The 1983verdict

Plaintiffs’ Eighth Amendment claim required them to prokat there was substantial
risk of serious harm to Danial, and that Defendants were deliberatelyenediffto that rislof
harm. Letterman v. Does789F.3d 856, 861 (‘@Cir. 2015) The deliberate indifferengarong
has two componentsa defendant must know of and disregagsh ‘excessiveisk to inmate
health or safety,” andhustknow that his*conduct was inappropriate in light of that riskd.
(quotingKrout v. Goemmei583 F.3d 557, 567 {BCir. 2009). “[T]he obviaus inadequacy of a

response ... may support an inference that the officer recognized the inapprepsiaié€ his



conduct.” Krout, 583 F.3d 557at 567. Furthermore,‘[d]eliberate indifference is... evident
where prison officials erect arbitrary and burdensome procedures that Jrasuttjerminable
delays and outright denials of theal care to suffering inmatésMonmouth County Corr. Inst.
Inmates v. Lanzar@34 F.2d 326, 34{3" Cir. 1987)(quotingTodaro v. Ward565 F.2d 48, 53
(2™ Cir. 1977)).

a. Defendant Lammers

Lammers, a Corrections Officer | or enteyel officer, was working the overnigkhift
in the TCU, which began at 10:30 p.m. on November 17, 2011 and ended the following morning
at 8:30 a.m. Lammers was responsible for performing the-olaservation checks during his
shift. On the evening of November I¥anial fell twice in his c& around 11:30 p.m. and 11:45
p.m., hitting his head both times. After the second fall, Danial stayed in the same spot on the
floor and never got up againLammers argueshat he was not dliberately indifferent d
Danial's serious medical need becamseone asked him to access the cell and he relied on
Nurse Stevens to evaluate the situatioBut Lammers point$o his own testimony, resolves
inferences in his favor, andverlooks evidenceunfavorableto him Viewing the evidence
through the lens described by the Eighth CircuiGirmham 792 F.3d at 9556, there was a
legally sufficient evidentiary basis on which the jury could findRtintiffs.

Specifically,Lammers knewirom the beginning of hi40-hour shiftthat Danialwason
close observation status, the very nature of which indicated Danial waghatigk of injury.
Lammers knewDanial fell twice that evening. The second fall, around midnigids loud
enough—notwithstanding that Danial was in a padded -e#flat Lammers heard from
elsewhere in the unitausing him to g¢o the monitorat the TCU desko look at the image of

Danial’s cell, and thegoto Danial’s cell to check on him. Lammers tried to speak with Danial



because he believed Danial coulae been injured. Danial was on the groamd did not say
anything Throughout the rest of Lammers’ shiRanial nevergot up remained in a spread
eagle position against the door, and was unresponsive.

Nurse Stevens was on the same shift as Lamn&hegave Danial his medicaticat the
beginning of the shift. Shiestified that Lammers never told her Darf&ll, hit his head, and
was unresponsive.Nurse Kestersgnwho came through the unit around 6 a.m., looked in
Danial’s cell andspoke withLammers and Nurse StevensKesterson said the only thing he
could tell was that Danial was breathing and his breathing watahored, andhatto get any
other information, heKestersohwould have to get in the cell and get hands on Danial.

Of particula significance,Lammers falsified the close observation Idgs filled out
during shift He falsely statedhe checkedDanial four times an hour throughout the shift
Further, vhen he did actually observe Danial during the shift, he failedt® thatDanial was
unresponsive. At no time during Lammers’ shiffid he ever contact the prisorgentrol center
to open the door t@et medical attention for Danialhor did Lammersever open the door
himself, although he admitted he could hdeae so Nursing staff cannot open a cell door.

Based on the foregoing, the jury could reasonably contladeners knewDanial was at
substantial risk of harmLammers knew Daniakas on close observation stahecause he was
at high risk of injury andthat he fell twice, the second time so hard that the impact could be
heard outside the padded cell. The jury could also reasonably corigardal’'s need for
medical attention wsaobviouseven to a layperson For example, after the second fé&k&nial
nevergot up again, and lay in an awkward, spreadle position against the door for the rest of
the shiff which Lammers was aware.ofFinally, the jury could reasonably conclutieat

Lammers$ response was obviously inadequate, supporting the inference that Lammers



recognized the inappropriateness of his condtr exampleDanial was unresponsive, and
Lammers admitted that the possibility Danial was injured actually occurredmto Nurse
Kesterson saitb Lammerghat all he could determine by looking at Danial through the door was
that Danial was breathing and his breathing waslabored, and he (Kesterson) would have to
get into the cell to determine anything else. Lammers admitted he could fenexidpe door.

But Lammers did not, nor did he ever call a Code Péso, Lammers falsified hisecords,
further evidence of culpability.

A jury could also findLammers$ purported reliance othe nursing staffo be untrue or
unreasonable See McRaven. Sanders577 F.3d 974, 981 {BCir. 2009)(to avoid liability for
deliberate indifference based on reliance on medical personnel, the offiel@isce must be
reasonable Lammers did not provide nursing staff all the information he had.

Lammerss not entitled to judgment as a matter of.law

b. Defendant Gastineau

Gastineau, a Corrections Officer | who was working second shift, relievednésm
around 8:30 a.m. on November 18, 2011, and was responsible for performing the close
observation checks on Danial during her shift. During that shift, Danial remained sartiee
position on thdloor and was unresponsivesastineau argues she relied on medical personnel,
none of whom told her Danial’s door needed to be opened immediately. She also points out that
she asked her supervisor, Farnsworth, to access the doomabutenied, and told the next
person in the chain of command, Earls, that Danial hadllgaenin the same position for hours,
but Earls did nothing to access the cell, either. Gastineau overlooks evidence unfaedrahle

andresolves inferences iner favor. Viewing the evidence in accordance wi#raham 792



F.3d at 9556, there was a legally sufficient evidentiary basis on which the jury couddr
Plaintiffs.

Specifically, Gastineaeame on duty around 7:30 amelieved Lammers She knew
Danial was on closebservation status and had fallen during the prior.sbifinial was lying in
the spreagtagle position against the dooGastineau mag rounds with Nurse Hook, initially
skipping Danial’s cell. Hook and Gastineau returned to Danial’s cell, and Hook Gakéideau
to open the cell door so she could check Danial’s vital signs, but Gastineau did notaraditany
open the door. Instea@astinealkicked Danial’s cell dograndthen banged her key against the
food port and called through tlséot Danial moved his head a little and fluttered his eyes, but
did not respond. Gastineagached through the slot in the door and sprinkled water on Danial’s
face, something she had never done to any inmate befodeDanial stilldid not respond
Danial’s lack of responsgaused her a “[djttle bit” of concern but she did not call a Code 16 as
required [Doc.402, p. 70.] At some point while Gastineau was kicking on the cell door and
making noise with the key, Nurgeomez, and a psychologist, dimmons, joined her and
Nurse Hook in front of the cellGastineau did not telinyone that Danial had fallendhit his
head the night before, nor did she share withSimmons thatNurse Hook had asked for
Danial’s door to be aggned.

Around 10:40 a.m., Gastineau offered Danial his lunch tray, but he was still
unresponsiveanddid not eat. Shealled Farnsworth, telling hirbanial had not moved since
she began her shift and that a nurse wanted the cell door opened to check Daaliaignat
Farnsworth said he did not have any officers available. Gastineau wrbeedlos$e observation
log that she was “unable to wake [Danial]” and that she had noSkegeanFarnsworththat

the cellneeded to be accesseddoc. 402, p. 74.]



Around noonNurse Hook asked Gastineau a second time to access Danial’s cell to check
his vital signs. Gastineau tried tadio Lieutenat Earls but Farnsworth answered the call.
Earls subsequentlgame through the unit on routine rounds. GastireealiNurse Hook were
standing near each other. Gastingald Earls she needed to open Danial's cell door, she had
made several attempts get a response from Danial without success, Danial had not moved at
all, and Nurse Hook needed into the cell to check Danial’'s vital signs. Earls said|eging
dogs lie” Thecell door was not opened.

Around 2 p.m., Defendant Marcia Jennings, an acting functional unit manager, came to
the TCU and saw on the monitor at the desk that Danial was lying spagialon the floor, up
against the door. Gastineau told her Danial had been lying in the same positign ladiddaot
eaten anything, and had not gotten up to relieve himself.

Throughout her shiftGastineau did nogo to the cell door tocheck on Danialour times
an hour and shefalsified the close observation logs she filled oGastineau aditted that she
knew, at the time, that checking on an inmate in the padded cell by viewing hira motitor,
rather than going to the door of the cell, created a risk that a serious injudybeouhissed.

[Doc. 402, p. 66.] Gastineau did not tell anyone she was failing to check on Danial and
falsifying the log. Gastineau never called the control center to get medicafdrelanial

Based on the foregoing, the jury could reasonably conclude GastinealDiameaV was
at substantial risk of harm. She knew Danial was on close observation statuacafalldn
during the prior shift. The jury could also reasonably conclude Danial's need for medica

attention was obviousgven to a layperson For example, when Gastineau started her shift,

2 A Corrections officer who came on the third shift in the TCU, Lieutenant

Pelletier, called a Code 1@®anial’s cell door was opened around 4 p.m. and he was taken to the
hospital where he was later pronounced dead.



Danial was lying in an awkward, spreadgle position against the door, and remained there
without moving for the rest of the shift, which Gastineau knew. She knew he did not editj and

not get up to relieve himself during her shihe yelled at him through the slot in the slot in the
door, made loud noises, and sprinkled water on his face through the slot, but he was
unresponsive. Finally, the jury could reasonably conclude Gastkream rer conduct was
inappropriate.

A jury could find that ay relianceGastineaudid placeon the nursing staff wasoh
reasonablesee McRaven577 F.3d at 981, because nursing staff in fact wanted the door opened
to check Daniab vital signs. Even iGastineau failed to appreciate that the situation presented
an emergency, the Constitution does not require that an emergency exist befffi@amust
obtain medical care for an inmate.

Furthermore, whether Gastineau attempted to contact her imt@edipervisor, and the
person above him in the chain of command, to open the door, Gastineau was not prevented from
obtaining medical attentiorfor Danial. She could have called a Code 16 by contacting the
control center. Prison policy required this to be done if an inmate was unigspddst she did
notcall a Code 16.

Gastineau is not entitled to judgment as a matter of law.

C. Defendant Farnsworth

Farnsworth was a Corrections Officer Il, or sergeang was on dutyNovember 18,

2011, onhe same shift as Gastineau. \M&sresponsible for supervising the TCU, including the
padded cell. Farnsworth was contacted by phone or radio about Danial’'s condition, but never
saw to it that the door was opened so that Danial coaklve medical att@gion. Farnsworth

argues there is no evidence that he was subjectively aware Danial neededhalpa serious



medical need, Wt Farnsworth resolves inferences in his favor, and overlooks evidence
unfavorable to him. Viewing the evidence in accordance wiraham 792 F.3d at 9556,
there was a legally sufficient evidentiary basis on which the jurydcfidl for Plaintiffs and
against Farnsworth.

Specifically, Farnsworthwas supervising th& CU. He acknowledged that is inmates
who are at risk of hurting themselves who are placed in the paddedHeaddmitted thatn his
experience, thaurses usually only ask for the door of the padded cell to beedpemen there is
an emergencgyand in the 16 years he had worked there, nursing staff had only asked for the door
to be opened five or six times. But when Gastineau spoke with Farnsworth around 10:40 a.m.,
telling him Danial had not moved since she began her shift and a nurse wanted the cell door
opened to checbanial’s vital signs, Farnsworth said he did not have any officers available.
Farnsworth even admitted that the possibility Danial was having a medicalezrog entered
his mind. [Doc. 402, p. 100.] B&arnswortmever sawo it that the door was opened.

Based on the foregoing, the jury could reasonably conclude FarnsworttDiamea was
at substantial risk of harmHe knew Danial was in the padded cell, where inmates who are at
risk of hurting themselves are put. The jury could also reasonably conclude Dareal'fone
medical attention was obviousyen to a layperson. Farnsworth was told Danial had not moved
since the beginning of the shift and a nurse wanted the cell door opened to check hissital sig
Finally, the jury could reasonably concluBarnsworthknew hisconduct was inappropriate in
light of that risk Farnsworth admitted that the possibility Danial was having a medical
emergency entered his mind, and he knew nursing staff only asked for the door to be opened to
check no in inmate in case of emergency, but he did nothing to get the door opened so that

Danial could receive medical attention. The evidence awiaslin fact similar to the evidence
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the Eighth Circuit heldvas sufficientin Fansworth’s appeal of this Court’s denial of qualified
immunity, to deny qualified immunitySee Letterman 789 F.3d at 863-64 (when Gastineau told
Farnsworth that the nurse wanted the cell door open to check Danial’s vital signsresvadoFh
failed to do so,a “jury could infer ... that a person in Farnsworth's position would have
recognized a substantial risk of harm to Danial, acted inappropriately inolighe risk, and
recognizedhe impropriety of his response”).

Farnsworth points to his testimony tledter Gastineau called hirhe radioed Gastineau
back, heard her say “disregard,” and assumed she meant he could disregalll dheut
opening Danial’s cell door for a vitals checksastineau testified that hen@word remark to
“disregard” concerned a separate phone call she had made about the staffusy tbectransfer
of other inmates in the TCU. The jury was free to believe or disbelieve Farh'swesgtimony
about what he thought Gastineau meant, and the Court does not consider credibility questions in
deciding a motion for judgment as a matter of law; must view the evidence in the light mo
favorable to the verdict; and does not weigh the evidenGeaham 792 F.3d at 9556.
Accordingly, Farnswortls testimony does not change the analysis.

Farnsworth is not entitled to judgment as a matter of law.

d. Defendant Earls

Earls was a Correans Officerlll, or lieutenant, who was on duty on November 18,
2011, on the same shift as Gastineau,vaasiresponsible for supervising the TCU, including the
padded cell. Earls came through the TCU and received information about'©aaralition
but never opene®anial’'s door nor saw to it that the door was opened so that Dania cou
receive medical attéion. Earls argues he did not know Danial needed help or was at serious

risk of injury. He argues that although a nurse asked him to access the celld“abeteil him

11



she was concerned about [Danial], and [he] believed [the nurse] simply wanted to conduct a
routine vitals check on a sleeping inmate.” [Doc. 394, p. 1E2drls resolves inferences in his
favor, and overlooks evidence unfavorable to hikiewing the evidence in accordance with
Graham 792 F.3d at 9556, there was degally sufficient evidentiary basis on which the jury
could find forPlaintiffs.

Specifically, Earls came through the TCU on routimreunds the morning of
Novemberl8, 2011. Part of Earls’ supervisory duties included checkiog inmates in the
padded cél and Earls knew Danial had been moved to the padded cell the previousteay,
engaging in seltharmingbehavior. Only the most-aisk inmates are placed in that celarls
viewed Danial on the video monitor at the TCU desk. Gastineau and Nurse Hook were standing
there. Hook asked Earls ifie was there to open Danial's dod@astineau told Earls she needed
to open Danial’s cell door, she had made several attempts to get a response frowibeutl
success, Danial had noioved at all, and Nurse Hook needed into the cell to check Danial’s vital
signs.Gastineau or Hook also tolhristhey had unsuccessfully tried to get Farnsworth to open
the door earlier in the day. As noted abowedical personnebnly ask officers toopen the
padded cell on rare occasiomden there is a potential emergen®@ut Earls said, “Let sleeping
dogs lie,” and the cell door was not opened.

At the beginning of a shift the following week, after Danial's death, Egpjsoached
Gastineauand questioned her about the conversation between her, himself, and Nurse Hook.
Earls asked if Hook had said she “was okay with not accessing the cell door atirtledt]

[Doc. 402, p. 92.] Gastineau wrote a memao, directing it to Earls’ superiargmvatiat Earls had

asked heabout Hook, and then noting she did not remember Hook saying that. |

Hook was not called to testify at trial.
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Earls signed writtestatementsunder oathas part of the Department of Corrections’ and
State Highway Patrol’s separate investigations into Daniaighd In both statements, he said
he hadooked into Danial’'scell while he was in the TClbut continuous videoecordedn the
TCU showed Earls never did so.

Based on the foregoing, the jury could reasonably conclude Earls Rasial was at
substantial risk of harm. For example, he knew Danial had been placed in the péidaléer ce
committing sekharming behavioand only the most atsk inmates are placed ther&@he jury
could also reasonably conclude Danial's need for medical attewis obviouseven to a lay
person Earls was told Danial was unrespongilespite several attempts to rouse him, laad
not moved at all since the beginning of the shift. Earls waghatda nurse wanted the cell door
opened to check his vital signs. Finally, the jury could reasonably concludekBewshis
conduct was inappropriate in light of that riskhe evidence at trial was in fact similar to the
evidence the Eighth Circuit heldias sufficient in Earls’ appeal of this Court’s denial of
qudified immunity, to denyhim qualified immunity. See Letterman 789 F.3d at 8684 (Earls
knewthat Danial had been engagedeaif-harming behaviothe day beforeDanial could not be
awakened and had not moved in roughly 12 hours, multiple unsuccessful attempts to get a
response from Danial had been made, only the mostkainmates are placed in the padded cell,
medical personnel rarely ask to get into the pade@dicand onlyin cases of potential emergency,
and Hook had asked him to open the doer;factfinder could infer Earls was aware of a
substantial risk of serious harm, acted inappropriately in light of the risk, anghireed the
inappropriateness of ficomplete failure to act

Earls is not entitled to judgment as a matter of law.
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2. The wrongful death verdict

The Court ruled at trial that Defendants were not entitled to offioiadunity as a matter
of law, so instructed the jury under a negligence standard with respect to the wromagfiul de
claim, notthe malice or bad faith standardquested by Defendants. Defendants argue that
because the duties they allegedly violated were discretionary, they were etatittéficial
immunity, and the Court erred in refusing to instruct the jury using a madicdast.

The Missouri Court oAppeals recently examined official immunity in the context of a
motor vehicle accident caused by the chief of a fire departméntt elected to speed while
driving to respond to aall about a fire in a cattle trailer in the middle of the highwBjea v.
Sapp, 463 S.W.3d 370 (Mo. Ct. App. 2015).The appellate court explained that official
immunity “protects public employees from liability for alleged acts of neglig committed
during the course of their official duties for the performance of disceetyaacts.”ld. at 37576
(internal quotation and citations omitted). Discretionary acts are protechdd, ministerial
ones are not. “The function of official immunity is to protect individual government agtars
despite limited resources and impatf information, must exercise judgment in the performance
of their duties.”ld. at 376 (internal quotation and citations omitted)Whether an act is
discretionary is determined case by case, conside(ijgtlie nature of the public employee’s
duties; @) the extent to which the act involves policymaking or exercise of professional
judgment; and (3) the consequences aif applying official immunity. Id. (internal quaation
and citations omitted). The public employee bears the burden of pleading and proving
entitlement to the defensdd. (citation omitted).

A ministerial act, a the other handiis defined as an act that law directs the official to

perform upon a given set of facts, independent of what the officer may think of theetyropr
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impropriety of doing the act in a particular cas#&” (internal quotation and citation omitted).
Thefire chief inRheawas entitled to official immunity, thappellate court hd| because

he was ating in the course of his duties when he responded tertftegencyand exercised his
discretion in determining the speed he could travel in response to thelballgeneral rule is
that when police officers and other emergency responders are drivimpniemergency
situations, they are not entitled to official immunitg. at 377 (citingDavis v. Lambe#-St.
Louis Int’l Airport, 193 S.W.3d 760, 765 (Mo. 2006) (en bgncBut,

[W]hen an officer is responding to an emergency,the officer

exercises judgment and discretion and is entitled to official

immunity. ... The rationale is that the officer in an emergency

situation must use discretion regarding how fast he or she can

safely drive in response to the call, the routeoh she must take

based on the amount of traffic, and the location of the prohlem.

Without official immunity, an officer may be overcautious and not

act decisively... We grantthem immunity in order that they may

act decisively, even though they might afterwards, by hindsight, be

adjudged to have acted negligently. .However, in a non

emergency situation, the operation of a vehicle does not require a

public official to exercise policymaking or the exercise of

professional expertise or judgment.
Id. at 37778 (nternal quotations and citations omitted)n other words, although driving
generallyinvolves the exercise @kill and judgment, driving in a neemergency situation does
not involve the exercise of professional expertise or judgment that the laffiaianity doctrine
is designed to protect.

In this case, Defendants are governed by the close observation pdiegyypurpos of

which is to limit officials’ discretion. The policy requires an inmate to be clieakéeast four
times an hour, to determine whether he does not or will not move, or is not breathing, and to call

the control center if there is no evidence of those things. The policy ensuresthedlmare

can promptly be provided to an inmate by medical personnel if it is necessamgid€ing the
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factors laid out irRhea,Defendants were not entitled to official immunity. Fitbi nature of
Defendantsdutiesunder the policy is not medical, and they are not called upon by the policy to
act as medical personnel, simply to notify the control center if an inmate does widit rost
move, or is not breathingSecond, no policynaking or professional expertise on the part of
Defendantsis involved. Andfinally, the consequence of withholding immunity should not
discourage prison officials from performing their duties. Instead, it should enferqatpose
behind the close observation policy, by ensuring that the problems of inmates who areon clos
observation, and thus at acute risk of some kind of harm, are promptly conveyed to the personnel
who are equipped to deal with such problems., medical staff See also Rush v. Senior
Citizens Nursing Home Dist. of Ray Courit§2 S.W.3d 155, 161 (Mo. Ct. App. 2006) (nurses
who failed to follow doctor’'s orders regarding medication dosages not entitled to official
immunity); andGeiger v. BowersoX74 S.W.2d 513, 517 (Mo. Ct. App. 1998) (prison policy
required nurse to maintain and administer inmates’ medications, but prison nlegeddollow
policy, an inmate’s prescription medication was substituted for floor wax, thedinmate
ingested it; prison nurse’s duties were ministerial, her actionsafichmolve policy making or
exercise of professional judgment, and she therefore was not entitled td wffroianity).
3. The award of $100,000 for Danial Letterman’s pain and suffering

Defendants argue there was no evidence from which a reasonable jury coufdumalve
them responsible for any pain and suffering Letterman experienced aftelt had before he
lost consciousness.They state Danial “lost consciousness within 15 minutaer he fell”
[Doc. 394, p. 13];that there is no evidence care could have been provided in the 15 minutes
beforehelost consciousness even in the best of circumstatitast would have taken at least

45 minutes to assemble the team to open the oeli; éndthat he could not have experienced
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pain and suffering after he lost consciousness. Viewing the evidence in accowddnce
Graham 792 F.3d at 9556, there was a legally sufficient evidentiary basis on which the jury
could base its award dbmages for pain and suffering.

Danial fell twice, once at about 11:30 p.m. and a second time arbud® p.m.
Dr. Mary Case, one of Plaintiffs’ experts, testified that Danial was corseifter the first fall
and remained conscious after the secdalll for a minimum of ten tdl5 minutes. Dr. Case
based thatminimum period of consciousness on the fact that the video shows volitional
movement by Danial for that length of tim¢Doc. 403, p.443.] Dr. Case explained there are
various levels of consciousness: consciousness is demonstrated by volitional motlightent;
unconsciousness by physical response only to painful stimuli; and complete unconscibysness
compromise of the upper and lower portions of the brainstem resulting in cessatiorttohrea
and death.She furtherexplained that the mere fact Danial was lying on the floor and did not
appear to be moving did not mean he was unconscious, because a person can lose motor skills
and still be able to feel pain or discomfort.

Furthermore, Gasteau testified that when she kicked on Danial's door and banged it
with a key, and called to him from a few feet away, she saw him move his headtterchis
eyes. Gastineau also testified that when she looked through the food port, she could s#e Dani
carotid artery pulsing in his neck, and that his chest was rising and falling. [Doc. 403, p. 159.]
Dr. Simmons was in the TCU that same morniagd notedn a memo thatvhen she knocked
on the door, Danial grunted and moved his head a foot a little. Earls testified aboudtewhat
understood Dr. Simmons to have observed.

Thus, the evidence supports that Danial was conscious, partially conscious, or in and out

of consciousness at least as late as the morning after thexfadljencing pain and suffering for
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more than enough time to assemble a team to open tHe cell.

Defendants argue in their reply suggestions that Dr. Case made an admission in he
deposition, with which they confronted her on cregamination at trial, to the effect that she
did not believe Danial was conscious more than 20 minutes after the secon®ralCase
explained she gave her best estimate, based on what she could see. Defendants’ cross
examination does not alter the analysis becaurs@, motion for judgment as a matter of law, the
Court views the evidence in the light most favorable to the jury verdict; does not weigh or
evaluate the evidence; and does not consider credibility ques@Gwabam 792 F.3d at 955-56.

B. Alternative motion for new trial

Defendants argum the alternative thahey are entitled to a new trimhder Rules 50(b)
and 59, because the jury was not properly instructed concerning the wrongful death claim
Defendantsalso argue that the Court should havevedld themto offer evidence ofvhat other
prison staffthought about Letterman’s condition; Letterman’s bad character and reatmtshe
Social Security Administration’s posthumous grant of disability benefiteti@itman.

The key questionn considering a motion for new triaé “whether a new trial is
necessary to prevent a miscarriage sfige.” Graham 792 F.3d at 957 (internal quotation and
citation omitted). A miscarriage of justice does not resatty timethereis anerror at tial.

Buchholz v. Rockwell International Cord.20 F.3d 146, 148 K’SCir. 1997). The trial court

4 While there was in fact a legally sufficient evidentiary basis on which tlye jur

could base itaward of damages for pain and suffering, the Court notedDefandants’ own
testimony is at odds with theargument that a minimum delay of Abnutes for assembly of the
teamwas likely to have occurredLammers and Earls both testified that they could and would
have used their own keys to open the cell door immediately, without waiting for a tebtheha
thought Danial was in trouble. [Do#02, pp. 17879; Doc.403, p. 534.] In other words,
Defendats’ argument that there was not enough time to muster a team to open the door arguably
also fails based on Lammers’ and Earls’ admission that almost no time would haveebded

to open the door.
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“must determine whether the alleged error affected the substantial rights of riyngudécient
to warrant a new trig]” Pointerv. DART 417 F.3d 819, 822 {8Cir. 2005).
1. The jury instruction regarding the wrongful death claim

Defendants argue that a new trial is warranted on the wrongful deathbdaamse the
Court instructed the jury under a negligence theory, even though Defendants wkye &nt
official immunity.

The*“failure to give a proposed instruction must resulprejudice to the requesting party
before a new trial will be ordered.Graham 792 F.3d at 958 (quotinQox v. Dubuque Bank &
Trust Co.,163 F.3d 492, 497 fBCir. 1998)). The trial court abuses its discretion only when the
omitted instruction: “(1) correctly state[s] the applicable law; (2) addgssfatters not
adequately covered by the charge; and (3) involve[s] a point ‘'so importaraithed fo givethe
instruction seriously impaired the party's ability to present an effecaise.” Id. (QuotingCox,

163 F.3d at 496) See als®afety Nat. Cas. Corp. v. Austin Resolutions, B9, F.3d 498, 501
(8" Cir. 2011) (review of the denial of a proposed jury instruction is for abuse of disgreti

The Court has already rejected, as a matter of law, Defendants’ claim of entittement
official immunity. Therefore, the jury instruction that was given, based on negligence, correctly
stated the law and Bendants’ proposed jury instruction, based on a malice standard, did not.

2. Evidence of what other prison staff thought about Letterman’s
condition

The Court granted Plaintiffs’ pigial motion in limine to exclude evidence of
wrongdoing or policy violations by medical personnel, but further rul@kféndants may argue
they relied on the assessments and judgment of the medical staff, antl dtadt did not
recognize the seriousness of Danial’'s circumstances, then it is neitheratdaswoor cedible to

infer that the Defendants recognized there was a problem, to the extent thatlémee supports
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the Defendant was aware of the assessment and judgment.” 3fIBpcDoc. 335, pp. -3.]
Defendantsarguethey are entitled to a new trial becaws@enceof healthcare staff's lack of
concern, even if not communicated, wakevant to show Danial's “serious medical needs were
not obvious even ttrained professionals.” [Do894, p. 17.] Defendants alsargue thatsuch
evidenceis “circumstantiakevidencé that “would corroborate an account of a conversation that
actually occurred between that third party and an individual defendant.” [Doc. 405, p. 10.]
When a movanseeks a new trial based onaltegedly erroneous evidentiary ruling, the
movant must show the error affected his substantial rights and that a new trial Nkely
produce a different resultGraham 792 F.3d at 957 (citation omitted). Denial of a motion for
new trial based on evidentiary rulings “wilbt be reversed abseatclear and prejudicial abuse
of discretion.” EFCO Corp. v. Symons Cor19 F.3d 734, 739 {8Cir. 2000). Defendants
havefailed to show any error affecting their substantial rights and that arredwvould likely
produce a different result.
First, the gidence ofhealth care staff's thoughtgas appropriatey excludedin view of

the Eighth Circuits decisionaffirming this Court’s rejection dFarnsworth’s and Earls’ claim of
entittement to qualified immunity The Eighth Circuit expressly dassed whashould and
should not be considered in evaluatihg deliberate indifferenacgement of Plaintiffs’ claim

When evaluating whether an actor deliberately disregarded a risk,

we consider his actions in light of the information he possessed at

the time, the practical limitations of hposition and alternative

courses of action that would have been apparent to an official in

that position. ...
Letterman 789 F.3dat 862(internal quotations and citations omitted] hus the Eighth Circuit

continued in its discussion &arnsworth’sargument the focus iplaced

[O]n the mind of the prison official and the information at his
disposal, not the thoughts of thipérty actors who do not disclose
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their thoughts... Here, Farnsworth heard only treahurse wanted
the door open to take Danial's vitalEven assuming Nurse Hook
was not concerned about Danidhere is no evidence that
Farnsworth was aware of this lack of concern or relied on it when
Farnsworth decided to take no action.

Id. (internalcitations omitted) With respect to Earls, the Eighth Circuit similarly stated:
Also like Farnsworth,the issue is simply whether Earls had
knowledge of the substantial risk of serious harm to Danial such
that his inaction would be consider@eliberate indifference.

Id. (internal citations omitted)

At trial, Defendants were permitted to and did introduce evidence of what lcaadth
staff said to them directly, and what heattlre staff said t@thers that became known to the
Defendants Defendants also testified about how their own impressions were affectedaby w
health care staff said and di@&ut Defendants were not permitted to introduce evidence of what
health care staff thought, to the extent that Defendants did not actually know ofyaod selch
information. The exclusion of the undisclosed thoughts of health care staff waster@nsith
the Eighth Circuit’'s decision ibetterman.

Second, althougbefendants arguthat the excluded testimony would have oborated
what hey testified toit was cumulative evidencen view of Defendants’ ability to testify about
what the health care staffaid to them directly, and whatas indirectly madeknown to
Defendantsthe Court concludes that éxding the undisclosed thought$ loealth care stafivas
not prejudicial. S.E.C. v. Shanaha646 F.3d 536, 548 (BCir. 2011) (holding that where
excluded evidence would have been cumulative to other admitted evidence, any abuse of
discretion in excluding such evidence is pagjudicial).

Defendats also argue that the medis&aff’'s lack of conern, even if not communicated,

was relevant to show Danial's “serious medical needs were not obvious even td traine
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professionals.” [Doc394, p. 17.] First, therelevant inquiryis whether the medical need was
obvious to a lay person, not medical professioraig. even if thisevidencemay have been
marginally relevanti.e. if a medical person would not recognize the medical need how could a
lay person), the admission of this @encewould have opened the door to testimony about
whethera competent nurse or doctor would have recognized that Danial had a serious medica
need anda mini trial on whether the medical personnel had the samemafan that the
Defendants had. This in turn would likely leadumr confusion Indeed, @fendants moved
for exclusion of testimony by Plaintiffs’ expert, Dr. Case, that Damiedindition would have
been obviousvento a lay person. The Court excluded this evidence but would have ruled
otherwise if he implicit opinion of the prison medical staff on the obviousness of the medical
need wereadmitted Finally, the jury knew that prison medical staff did not, at least initially,
take any steps to examine Danial. It is therefore unlitedy the outcome of the trial would
have beerlifferent if the involved medical personneére able to say that they did not see an
obvious need for medical attention. [Doc. 314; Doc. 335, p. 4.]

Finally, Defendants rely o#rout and Drake ex rel. ©tton v. Koss445 F.3d 1038
(8" Cir. 2006) to argue that corrections officials may rely on the assessment of meditéb staf
avoid liability on a claim of deliberate indifference. In thettermanappeal, the Eighth Circuit
distinguishedKrout, noting that the prison official was informed by the medical personnel that
the inmate did not need medical attention and the official relied on that infoomat89 F.3d at
863 (citingKrout, 583 F.3d at 5689). Drake another deliberate indifferencase,is similar.
There, the Eighth Circuit concluded that the jail officialetidions were not unreasongblm
light of the risks as the jailers understood them at the time. The jailers' view okkhwas

shaped by the discharge summary and recendations ofmedical personnellwho did not
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indicate thafthe prisoner] was suicidal, instead calling his behavior manipulativdight of
those opinions and recommendations, the actions by the jailers, even taken in the light most
favorable tgthe prisoner] did not constitute deliberate indifference.” 445 F.3dCx2-43 At
core, whether prison officials may rely on medical personnel’'s assessmésk depends on
whether the officials knew of and relied on that assessment. And heswndBefs could not
have relied on the assessments of medical personnel that werewot to them.

Defendants are not entitled to a new trial based on exclusion of the evidence of what
health care staff thoughbut did not disclose, to Defendants.

3. Evidence ofLetterman’s bad character and habits

Defendants argue they are entitled to a new trial because the Court excluded evidence
showing Danial's “bad character and habits”: the testimony of Daniglisife that he was a
regular narcotic drug user in the years and months before he died; swastikas amattotiger
(such as “Fuck the World” and “Hated 4 Lifegh his body that “evinced social maladjustment”;
and that he gave up his parental rights tofings-born daughter H.M., in exchange for being
forgiven approximately $5,000 in overdue child support. [[38d., p. 18. Defendants argue
that such evidence was “broadly relevant to the damages Plaintiffs claimbkdioavwn behalf
and on behalf of” Danial, including rebuttal thie presumption under Mo. Rev. Stat. § 537.090
concerning the value of care Danial would have provided his dauglddr. [

Federal Ruleof Evidence 403 providea ourt discretion to excludeslevant evidence
“if its probative value is substantially outweighed by a danger of ... unfair prejeditiising
the issues, misleading the jury, weddelay, wasting time, or needlessly presenting cumulative
evidence.” A court’s discretion to exclude evidence is very broRdtman v. Frazer129 F.3d

083, 989 (8 Cir. 1997) (Rulings on admissibility of evidence will not be reversed absent a
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clear and prejudicial abuse of discretign Adams v. Fuqua Indus., In820 F.2d 271, 273
(8" Cir. 1987) (dscretionto exclude is abused orfljw]here the district court excludes evidence
of a critical nature, so that there is no reasonable assutatdhe jury would have reached the
same conclusion had the evidence been admjtted”

The evidence concerning Danial’'s drug abuse would, at minimum, have been cumulative
The juryin factheard that Danial had a felony conviction; had used drugsa kladg addiction;
had mental health problems; went to jail on drug charges; violated his probation bgmugjsg
and tested positive for drugs on urinalysis. The Court cannot conclude the jury woeld hav
reached a different conclusion had it also hehedtestimony of Danial’s ewife that he was a
regular narcotic drug user in the years and months before he died.

The evidence of Danial’'s tattoos “evince[ing] social maladjustment” would hese b
unfairly prejudicial, and are not, in any everlevant “Evidence is unfairly prejudicial in the
Rule 403 sense. when it would influence the jury to decide the case on an impras:s.b
Cummings v. Malone995 F.2d 817, 824 {8Cir. 1993) (citing Fed. R. Evid. 403 advisory
committee's note (“Umiir prejudice ... means an undue tendency to suggest decision on an
improper basis, commonly, though not necessarily, an emotional))on€durts routinely
exclude evidence of tattoos, on the basis of danger of unfair prejudice, among otbes.reas
See,e.g., Henderson v. City of Houstpr273 F.3d 1108 {& Cir. 2001) (Title VII, race
discrimination case; evidence of tattoo of confederate flag not admissiblentaastial animus);
U.S.v. Irvin, 87 F.3d 860, 865 E?Cir. 1996) (prosecution for drug trafficking; admission of
evidence of tattoo showing membership in a gang was unfairly prejudiéiabe, evidence of
Danial’s tattoos including images of swastikas and a phrase containing atyutgatd lead a

jury to decide the case on an emotional basis, particularly when there is no otheatioform
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concerning when or why he got them, nor how he displayed thenther, he tattoos have no
relevance to why Danial digdr to the damages awarded for his injuries on the cigihts
claim. At best, any probative value is substantially outweighed by the dafngefiair prejudice
such evidence may have caused.

Evidence that Danial allegedly gave up parental rigghtss firstborn daughter, H.Min
exchange for being forgiven $5,000 in past due child support owed to EriniStedmelevant.
H.M. was adopted anthereforewas not entitled to share in damages Banial’'s wrongful
death. See Baggett ex rel. Baggett v. Fli220 S.W.3d 334, 335 (Mo. Ct. App. 200Furthe,
any probative value of such evidenugth respect tahe damages awaid outweighed by the
potertial to mislead the jury The relationship Danial had with one child who was not damaged
by Danial's death, is not relevant to how his other child was damaged.

In any event, the jury heard evidence that Danial lived with his parents, and that they
supported him financiallyaswell as theevidence, noted above, concerning Danial’s problems
relating to drugs. The Court cannot conclude Defendants would successfully havel rigfgutte
statutory presumption under 8 537.090, nor that the jury would have reached a different
conclusiom concerning damages, had the jury additionally heard Danial allegedly upave
parental rights to another child in exchange for being forgiven $5,000 in past due child support.

Defendants are not entitled to a new trial based on exclusion of evidentéedeoy
Defendants of Danial’s “bad character and habits.”

4. Evidence ofthe Social Security Administration’s posthumous grant
of disability benefits to Letterman

Finally, Defendants argue they are entitled to a new trial because thedCooot permit
them to introduce evidence that the Social Security Administration posthungrastgd Danial

disability benefits. They state that had “such evidence been admiefendants would have
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been able to persuasively argue that [Danial’'s] confirmed mental healthlitisaould have
impaired his ability to care for his daughter.” [Doc. 394, p. 19.] Tudkherstatein their reply
suggestions that Plaintiffs’ economist conceded, in deposition, that records sBamiathad a
mentaldisability would be relevant to the value of care Danial could have provided his daughter.
[Doc. 405, p. 19, citing Doc. 321, p. 13.]

Defendants cite no authority providing that a determination of disability for pespus
receiving Social Security benefits means a parent cannot successfully chie ¢bild or that
the value of his services is thereby reduced, nor is the Court aware of any sucltyauthor
Generally, evidence @&n award of disability benefits is excluded by coorighe basis that isi
highly prejudicial. SeeMICHAEL H. GRAHAM, 2 HANDBOOK OF FEDERAL EVIDENCE § 403:1
(7" ed.)(and cases cited therein). For exampleRabinson v. AlStar Delivery, Ing 92 P.2d
969, 97576 (Utah 1999), the court held such evidence was properly excluded becguse an
probative value would be outweighed by the risk that evidentteeafvard could cause a jury to
view the recipient as a “bad man,” “poor providesr “worthlessindividual.” In Green v.
Denver & Rio Grande Western R. C89, F.3d 1029, 10334 (10" Cir. 1995), the court held it
was reversible error for the trial court to have allowed evidence of liligdi@nefits because
juries might “be more likely to find no liability if they know that plaintiff hase®ed some
compensation.”

The court inVillanueva v. Zimmeheld that evidence of a Social Security disability
determination adds nothing to the jury's deliberation, other than the conclusion of another fact
finder arrived at through a process similar to the one that the trial is unugigo69 A.3d 131,

143 (N.J. Super Ct. App. Div. 2013(citing STEVEN P. GROSSMAN& STEPHENJ. SHAPIRO, THE

ADMISSION OF GOVERNMENT FACT FINDINGS UNDER FEDERAL RULE OF EVIDENCE 803(8)(C):
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LIMITING THE DANGERS OFUNRELIABLE HEARSAY, 38 U. KAN. L. REV. 767, 777 (1990)). Thus,

the Villanuevacourt concluded, the SSA’s determination that the plaintiff became disabled on
the date of the accident was properly excluded as prejudicial and likely todrtiséepury into
supposing it could rely on that determinatidd.

Likewise here, the admission of evidence of a posthumous finding of disability would
have been highly prejudicial, and likely to mislead the jury, whether into thinking Daasa&
bad person or poor provider; that the disability award was adequate compensationthmytha
could somehow rely on that determination of disability.

Furthermore,fiPlaintiffs’ economist conceded in deposition that records showing Danial
had a mental disability would be relevant to the value of care Danial could have provided his
daughte?, the SSA’s posthumous determination was not the only means Defendants had of
confrontingthe expert with evidence of Danial’'s mental problems, inasmuch as Defendants had
acces to Danial's treatment records and were permitted to present some evidemdaeimo
Defendants were not prejudiced by the exclusion of evidence of the SSA detemmatatial.
Finally, there was already evidence that Danial relied on his parents for finassistance, so
further evidence that he had limited earning capacity is unlikely to have chamggury’s
verdict.

Defendants are not entitled to a new trial based on exclusion of the evidence cA'the SS

posthumous disability determination.

> Defendants did not include the economist’s depositestimhony with their

motion for judgment as a matter of law or new trial, nor with their motion in limine.
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II. Conclusion
Defendants Lammers, Gastineau, Eang] Barnsworth’s renewed motion for judgment
as a matter of law, or in the alternative, motion for new trial [Doc. 394] is denied.
s/ Nanette K. Laughrey

NANETTE K. LAUGHREY
United States District Judge

Dated: January 13, 2016
Jefferson City, Missouri
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