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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

WIRECO WORLDGROUP, INC.,
Plaintiff,

V. No. 15-06103-CV-N-RK

LIBERTY MUTUAL FIRE INSURANCE
COMPANY, THE FIRST LIBERTY

)
)
)
)
)
)
)
INSURANCE CORPORATION, )
)
)

Defendants.

ORDER

Now pending before the Court are Plaingfiind Defendants’ cross motions for summary
judgment. (Docs. 68, 70.) On January 10, 2017, the Court held oral arguments on the motions.
(Doc. 79.) The facts presented in the motitalswithin the arena ofvorkers’ compensation
insurance, which uses a complex formula dalculate an employer's annual premium.
Specifically, the parties disputghether one factor — the ScheeldRating Modification factor —
was appropriately applied with the otherwise correct prémm calculation. After careful
review, the CourDENIES Plaintiff's Motion for Summary Judgment (doc. 68) &BRANTS
Defendants’ Motion for Summaidudgment (doc. 70).

l. Background

Plaintiff WireCo WorldGroup, Inc. (“Wir€0”)’s action against Defendants Liberty
Mutual Fire Insurance Company and The Firgterty Insurance Cqoration (collectively,
“Liberty”) stems from the allegmn that WireCo is entitled t@a partial refund of insurance
premiums that it paid Liberty for workers’ compensation insurance.

WireCo is a large wire and cable manufaictgrcompany that operates in many states,
including Texas and Missouri. Beginning 2009, WireCo purchased a series of workers’
compensation insurance policies from LibertyThe first policy’s inception date was
June 30, 2009, and expired on June 30, 2010 (“2009yPoli¢Doc. 1-1.) For the next three
years, Liberty issued a renewal policy WireCo providing workers’ compensation and
employers’ liability insurance coverage. Thest renewal policy (“2010 Renewal”) was in
effect from June 30, 2010, to June 30, 20110c¢(DL-2.) The second renewal policy (“2011
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Renewal”) was in effect from June 30, 2011Jtme 30, 2012. (Doc. 1-3.) The third renewal
policy (“2012 Renewal”) was ieffect from June 30, 2012, torde 30, 2013. (Doc. 1-4.) The
Court will refer to the 2010 Rewal, 2011 Renewal, and 2012newal, collectively as the
“Renewal Policies.”

The Renewal Policies each consist of an Information Page, terms and conditions, as well
as numerous endorsements. (Rot-2, 1-3, 1-4.) Tdéy provide that thg@remium is to be
calculated twice: first, beforthe policy goes into effect (tHestimated premium”); and second,
after the policy expires (the “final premium”). ¢b. 1-2 at 96, Doc. 1-3 &9, Doc. 1-4 at 30.)
In addition, the Renewal Policiesflect that WireCo was to pahe estimated premium before
the policy expired, and then once the policgpieed and the final premium was calculated,
WireCo was entitled a refund org@ired to pay an additional amount:

The premium shown on the Informationgeaschedules and endorsements is an
estimate. The final premium will be determined after this policy ends by using
the actual, not the estimated, premiunsibaand the proper classifications and
ratings that lawfully apply to the businesmsd work covered by this policy. If the
final premium is more than the premiuyou paid us, you must pay us the
balance. Ifitis less, we will refund the balance to you.

(Id.) Additionally, the Rensal Policies state:

All premiums for this policywill be determined by oumanuals of rules, rates,
rating plans and classifigahs. We may change oumanuals and apply the
changes to this Policy if authorizég law or a governmental agency regulating
this insurance.

(Doc. 1-2 at 95, Doc. 1-3 at 38, Doc. 1-428t) Finally, the Information Page of the
Renewal Policies states:

The premium for this policy will bedetermined by our Manuals of Rules,
Classifications, Rates and tiey Plans. All informatiorrequired below is subject
to verification and change by audit.

(Docs. 1-2 at 2, Doc. 1-3 at 42, Doc. 1-4 at 33.)

The parties dispute whether the premiufos the Renewal Policies were properly
determined in accordance withberty’s rating plans — specifi¢e) whether the premiums for
the policies were properly deteined in accordance with Liberty’s Schedule Rating Plans.
Additionally, the parties dispute whether Libesydchedule Rating Plans are incorporated into
the Renewal Policies such that a breach of a terine Schedule Rating Plans is a breach of the

corresponding policy.



Schedule rating is a method of adjusting the premium applied to a workers’
compensation risk in order to account for iBadientifiable factorshaving a bearing on the
probability or severity of future losses and othisk factors not accounted for by other rating
adjustments. (Doc. 69 at 10; @074 at 6, 10.) With respect to both Missouri and Texas,
schedule rating debits and credits are discratignbut if applied by an underwriter, then the
debits and credits are applied at policy inceptgiaied another way, tltebits and credits are
applied to the estimated premiunid. A schedule rating debit of 10% increases the premium
by roughly 10%; conversely, atsdule rating credit of 10%wers the premium by roughly
10%. (d.)

Here, Liberty filed Schedule Rating Plans witle directors of insurance for Missouri
and Texas, and these plans were approved bydeactor for Liberty’s use (“Missouri Schedule
Rating Plan”, “Texas Schedule Rating Plan”, antectively “Schedule Rating Plans”). (Docs.
1-7, 1-8.) According to thé&chedule Rating Plans, Libgd underwriter may adjust the
insurance premium based on a number of “R¥¥laracteristics” within specified ranges of
adjustment. I¢l.) The Risk Characteristics include itersuch as safety devices, employee
training, drug testing, age of equipment, and medaulities. (Doc. 1-7 at 8, Doc. 1-8 at 6.)
By way of example, in accordance with thesktiuri Schedule Rating RlaLiberty could factor
in a 5% debit or credit based @ireCo’s employee training at WACo’s Missouri facilities; and
in accordance with the Texas Schedule Rating Riaeyty could factor ira 20% debit or credit
based on WireCo’s employee trainiagWireCo’s Texas facilities.Id.) In addition, Liberty’s
Missouri Schedule Rating Plan states:

No [s]chedule debit or credit can také#ect until the evidence supporting the
modification is in our files.

*kk

The customer will be informed in writingithin ninety (90) days of the policy
inception or renewal date, of the basis for any schedule debit or credit applied. If
the policy is subject to any changes insthedule debits or credits upon renewal,
we will notify the customer.

(Doc. 1-7 at 9.) The Tex&chedule Rating Plan states:

At the time that the schedule rating factor is applied, the carrier must have
documentation on file detailing thasis for the credit or debit.

(Doc. 1-8 at 6.)



The following chart reflects the schedulgings for Missouri and Texas for the 2009
Policy, 2010 Renewal, 2011 Renewal, and 2012 Renewal:

Missouri’'s Schedule Rating Texas’ Schedule Rating
2009 Policy 4.2% Credit 4.2% Credit
2010 Renewal 1.3% Credit Nchedule rating applied
2011 Renewal 15% Debit Nezhedule rating applied
2012 Renewal 25% Debit 40% Debit

(Doc. 71 at 7-9; Doc. 75 at 10, 14-15.)

In support of its motion for summary judgnteiVireCo argues that (1) the Renewal
Policies require Liberty to calculate the premiums according to the Schedule Rating Plans; (2)
that Liberty did not comply with the SchedWRating Plans’ (a) notice requirement terms, (b)
document requirement terms, and (c) “loss experience” exclusion terms; and (3) therefore,
Liberty used an improper schedule rating factardlzulate WireCo’s premium. In opposition to
WireCo’s motion for summary judgment amd support of its own motion for summary
judgment, Liberty argues that (1) the Renewal Policies did not incorporate the terms of the
Schedule Rating Plans; (2) WireCo lacks standmbring this action; and (3) WireCo cannot
establish damages, which is an essential @¢rof its breach afontract claims.

. Unpled Claims

As an initial matter, the Court must clargpyecisely what claims are pending before the
Court. The Complaint (doc. 1) includes fiveuats, the fifth of which was previously dismissed
(doc. 45). The remaining CountdM are all subgct to the parties’ cross motions for summary
judgment and allege three theories for breacbootract based on the notice requirement terms
within the Missouri Schedule Rating Plan and émeory for breach of contract based on the

document requirement within the Texas Schedule Rating'P{Biocs. 68, 70.)

! Count | alleges a breach of the 2010 Rendwigkd on the Missouri Schedule Rating Plan. In
relevant part, WireCo alleged:

56. The 2010 Renewal is a contract.

60. In breach of the contract of insurance, Liberty [] reduced the schedule credit

from 4.2% to 1.3% when calculating the estimated premium for the 2010 Renewal
without giving WireCo the required notice that the renewal premium would increase
due to a modification in the schedule rating factor.
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WireCo now seeks summary judgment on twidiaonal theories for breach of contract:
(1) that Liberty breached the document requeetiterms of the Missouri Schedule Rating Plan;
and (2) that Liberty breached the Renewal ddedi because Liberty permissibly considered
WireCo'’s “loss experience” in calculating WireCo’s schedule ratings.

With respect to the first additional theory, W@ admits that it di not plead that basis
for breach of contract but argues that it is eeclfrom doing so based on the notice pleading
standard set forth in Federal Rule of Civil Rrdare 8. (Doc. 76 at 30 In addition, WireCo
submits that the parties’ comumications during discovery puliiberty on notice that WireCo
contended that Liberty did not have necessacud@ntation on file with respect to the Missouri
schedule ratings.ld. at 30-31.)

Regarding the second additional theory, Wireffes to the following parallel allegations
in the Complaint — “As a direct result of naesing the correct schedule rating credit of 4.2%,
WireCo paid excess premiums and is eatditto refund in theamount of $33,359 plus pre-
judgment interest” — contending ath it broadly alleged an incorrect determination of the

62. Having failed to give the required notice, the correct schedule rating factor for the
2010 Renewal should have been a credit of 4.2%.

63. As a direct result of not using the correct schedule rating credit of 4.2%, WireCo paid
excess premiums and is entitled to refundhi@ amount of $33,359 plus pre-judgment
interest.

(Doc. 1 at 9 (emphasis added.)) Count Il allegdseach of the 2011 Renewal based on the Missouri
Schedule Rating Plan, and Count Ill alleges aadhieof the 2012 Renewal based on the Missouri
Schedule Rating Plan; other than changing the ymegiic data within these counts, the relevant
language is identical to the language identified abowe€tunt I. (Doc. 1 at 9, 10, 11.) Finally, Count
IV alleges a breach of the 2012 Renewal based enT#xas Schedule Rating Plan. In relevant part,
WireCo alleged:

83. The 2012 Renewal is a contract.

86. In breach of the contract of insurance, Liberty[] applied a [s|chedule [r]ating
debit of 40% effective June 30, 2012, but did not have in its file as of
June 30, 2012[,] documentation sufficient to support a 40% debit and detailing the
basisfor a 40% debit.

88. Having failed to obtain the required documentation, Liberty [] is precluded from
applying any [s]chedule [r]ating factor fire Texas operations of the 2012 Renewal.

89. As a direct result of using the incorrect schedule rating debit of 40% for the Texas
operations, WireCo paid excess premiums in the amount of $55,652.

(Doc. 1 at 12 (emphasis added.))



premium as the basis for each breach of conttach. (Doc. 75 at 4 {ting Doc. 1 at 1 63, 71,
80, 89.))

The liberal pleading standard under Federal R@l€ivil Procedure 8(a) does not afford
a plaintiff with an opportunity toaise new claims at the summgudgment stage. In fact,

the liberal pleading standard[] under .. Rule 8(a) [is]inapplicable after
discovery has commenced. At the summadgment stage, the proper procedure
for [a] plaintiff[] to assert a new claim is to amend the complaint in accordance
with Fed. R. Civ. P. 15(a). A plaifitimay not amend [its] complaint through
argument in a brief opposing summary judgment.

Gilmour v. Gates, McDonald & Cp382 F.3d 1312, 1315 (11th Cir. 2004ge also N. States
Power Co. v. Fed. Transit Adm]r858 F.3d 1050, 1057 (8th Cir. 2004).

Rather than broadly pleading breachtbé Schedule Rating Plans, WireCo alleged
breaches of specific terms within the SchedRlating Plans. This is evident from the
introduction of the Complaint which states “\WW@o seeks to recover premium overpayments . . .
The overpayments were due to [Liberty] iroperly increasing premms by changing the
schedule rating factor withoutgriding WireCo with notice as required by the contracts and by
failing to obtain the required documentation.” ofD 1 at 1-2.) Moving through the Complaint,
WireCo directly ties the notice requiremieto the Missouri schedule rating and the
documentation requirement to the Texas schediiieg. (Doc. 1 at 6-13.) Despite WireCo’s
assertions to the contrary, WireCo did notgel¢hat Liberty breached the document requirement
terms of the Missouri Schedule Rating Plan{2)rthat Liberty breached the Renewal Policies
because Liberty impermissibly considered Wioé “loss experience” in calculating WireCo’s
schedule ratings.

Therefore, WireCo may not assert thosenstafor the first time on summary judgment.
See N. States Power C&®58 F.3d at 1057 (“Thus, while we recognize that the pleading
requirements under the Federal Rules are relatipelynissive, they do not entitle parties to
manufacture claims, which weret pled, late into the litigeon for the purpose of avoiding
summary judgment.”)Sun Media Sys. v. KDSM, LL664 F. Supp. 2d 946, 995-96 (S.D. lowa
2008) (finding that an allegatioraised for the firstime in response tmotion for summary
judgment was untimely noting, “Plaintiff has neveught leave to amend tlsemplaint to assert
this as a basis for its [breach of contractjr, and accordingly, the argument is untimelyJ?);
Lloyd Int'l, Inc. v. Testor Corp.No. 08-CV-134-LRR, 2010 U.S. Dist. LEXIS 13414, at *17-18



(N.D. lowa Feb. 17, 2010) (“AfteDefendant moved for summajydgment on the breach of
contract claim alleged in the Complaint, it would be unfair to now allow Plaintiff to base that
claim on entirely different facts and theories. .. Accordingly, Plaintiff's breach of contract
claim is confined to the allegian raised in the Complaint.”).

For the reasons stated above, the Court detesthat the claims for summary judgment
are limited to (1) whether there was a breathhe 2010 Renewal, 2011 Renewal, and 2012
Renewal based on the notice requirement withen Missouri Schedule Rating Plan and (2)
whether there was a breach of the 2012 Renewal based on the document requirement within the
Texas Schedule Rating PI&n.
[I1.  Summary Judgment Standard

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material fact and the movsentitled to judgment as a matter of law.EDF
R. Qv. P. 56(a). A party who moves for summarggment bears the burden of showing that
there is no genuine isswf material fact. Anderson v. Liberty Lobby, Inc477 U.S. 242, 256
(1986). An issue of fact is onlyenuine if it has a real basistime record, and is material if it
“might affect the outcome of ¢hsuit under the governing lawld. at 248. When considering a
motion for summary judgment, a court must scratrthe evidence in the light most favorable to
the nonmoving party, and the nonmoving party “ms given the benefit of all reasonable
inferences.”Mirax Chem. Prods. Corp. v. First Interstate Commercial Codp0 F.2d 566, 569
(8th Cir. 1991) (citation omitted).

In resisting summary judgmerthe nonmoving party may negst on the allegations in
its pleadings, but must, by affid& and other evidence, set forth specific facts showing that a
genuine issue of matafifact exists. ED. R. Qv. P. 56(c)see also Thomas v. Corwi#83 F.3d
516, 527 (8th Cir. 2007) (“mere allegations, wpysorted by specific fds or evidence beyond
the nonmoving party’s own conghons, are insufficient to withstand a motion for summary
judgment”). In so doing, the nonmaoyg party “cannot create sham iseswf fact in an effort to
defeat summary judgment.RSBI Aerospace, Inc. v. Affiliated FM Ins..C49 F.3d 399, 402
(8th Cir. 1995) (citation omitted). “Rule 56(njandates the entry of summary judgment, after

2 However, this does not foreclose the opporturity WireCo to raiseclaims based on the
alternate theories either in a new action or by sedkiznge to amend its Complaint in this action; but at
this juncture, the summary judgment stapese claims have not been pled.
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adequate time for discovery and upon motiorairagf a party who fails to make a showing
sufficient to establish the existence of an eleressential to that party’case, and on which that
party will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
V.  Discussion

To prevail on a motion for summary judgment a breach of contract claim, WireCo
must prove that there is no genuine disputetcashe material facts establishing: “(1) the
existence and terms of a contract; (2) thatnpifiperformed or tendered performance pursuant
to the contract; (3) breach of the contrbgtthe defendant; and (4) damages suffered by the
plaintiff.” Restored Images Consulting, LLC v. Vinyl & Assods. 4:14-CV-527-DGK, 2016
U.S. Dist. LEXIS 70828, at *19W.D. Mo. May 31, 2016) (citing<eveney v. Mo. Military
Acad, 304 S.W.3d 98, 104 (Mo. 2019).

Here, the parties do not dispute the existenca obntract as they agree that the 2010
Renewal, 2011 Renewal, and 2012 Renewal were eechteact. However, they disagree as to
whether the Renewal Policies incorporate sepatateiments - the Schedule Rating Plans. As
mentioned above, WireCo contends that Li¥pdsteached thenotice requirement within the
Missouri Schedule Rating Plan and the documeagqiirement within the Texas Schedule Rating
Plan. In opposition, Liberty moves for summary judgment on the basis that the Renewal Policies
did not incorporate the terms of the Schedakting Plans which WireCo contends Liberty
violated. Thus, Liberty argues that because the notice requirement and document requirement
were not incorporated into the Renewal Policeas; alleged violation of said terms cannot be a
breach of contract.

Contract interpretation is a questiof law for the Court to decideBarkley, Inc. v.
Gabriel Bros, 829 F.3d 1030, 1038 (8th Cir. 2016). doiding that decision, it is well
established that “[i]t is possible for a contracirtcorporate the terms of a separate . . . document
by reference.”Liberty Mut. Fire Ins. Cq.2009 U.S. Dist. LEXIS 47323, at *8ge also State ex
rel. Hewitt v. Kerr,461 S.W.3d 798, 810-11 (Mo. 2015). However, “intent to incorporate must
be clear” and “such a document becomes a qfathe agreement only if ‘the contract makes

3 The Court will apply Missouri law without further analysis as both parties have done so in their
briefs and because the Court finds that it is appropriate pursuant to Missouri’s choice-of-lavsades.
Liberty Mut. Fire Ins. Co. v. Centimark CorpNo. 4:08CV230-DJS, 2009 U.S. Dist. LEXIS 47323, at
*6-7 (E.D. Mo. June 5, 2009) (detailing Missouri’s choice-of-law analysis).



clear reference to the document and describes it in such terms that its identity may be ascertained
beyond doubt.” I(iberty Mut. Fire Ins. Cq.2009 U.S. Dist. LEXIS 47323, at *8) (citations
omitted).

WireCo argues that the Renewal Policigghguage itself is abundantly clear that
Liberty’s “rating plans” are inaporated by reference into each policy. In support, WireCo cites
to the following three phrases from the policies:

All premiums for this policywill be determined by oumanuals of rules, rates,
rating plans and classifigahs. We may change oumanuals and apply the
changes to this Policy if authorizég law or a governmental agency regulating
this insurance.

*k%k

The premium shown on the Informationg@aschedules and endorsements is an
estimate. The final premium will be determined after this policy ends by using
the actual, not the estimated, premiunsibaand the proper classifications and
ratings that lawfully apply to the businesmsd work covered by this policy. If the
final premium is more than the premuyou paid us, you must pay us the
balance. Ifitis less, we will refund the balance to you.

*k%k

The premium for this policy will bedetermined by our Manuals of Rules,
Classifications, Rates and tiey Plans. All informatiorrequired below is subject
to verification and change by audit.

(Doc. 1-2 at 2, 95-96; Doc. 1-3 at-38, 42; Doc. 1-4 at 29-30, 33.)

Neither party cites to on-point casevlaonstruing the language now before the
Court? Upon its own review, the Court foundlpra small numbepf cases construing
similar language. IAm. Ins. Co. v. C.S. Mc Crossan, Irtbe Eighth Circuit construed a
workers’ compensation policy under whichetplaintiff was seeking unpaid insurance
premiums. 829 F.2d 702 (8th Cir. 1987). TEhedeposit premiums were paid, but they
were subject to adjustment up or down (withim agreed range) the light of the loss
experience of the insureds[.]JAm. Ins. Cq.829 F.2d at 702. The Eighth Circuit noted
that, while an endorsement within the nkers’ compensation policy made several

references to a specific plan, thedersement did not incorporate itd. at 703 (“The

* The Court determines th&¢. Bend Mut. Ins. Co. v. Procaccio Painting & Drywall.C094
F.3d 666 (7th Cir. 2015), does not aid its incorporatinalysis here because in that case the insurance
company conceded that changeshe schedule rating were required to conform to the schedule rating
plan.



Endorsement made several references to PldsuDdid not incorporatit.”). Similarly,

in Am. Modern Home Ins. Co. v. Tranex Credit Cpgpdistrict courfound that although

a workers’ compensation policy “refers teethules, rates and rating plans, it does not
expressly incorporate them.” 1P97-1808F/G, 2000 U.S. Dist. LEXIS 7749, at *23
(S.D. Ind. May 24, 2000).

In line with these cases and in accordanitk Missouri law reguiring clear intent
to incorporate, the Court determines that the two passing references to “rating plans” and
single reference to “proper . . . ratings” hefals short of showing a clear intent to
incorporate the terms of the Schedule Rating Pl&&e Dunn Indus. Grp., Inc. v. City of
Sugar Creek 112 S.W.3d 421, 436 (Mo. 2003) (findingat mere reference of a
document does not incorporates terms of that documen8niezek v. Kan. City Chiefs
Football Cluh 402 S.W.3d 580, 584 (Mo. App. 2013) (same).

Alternatively, WireCo argues that the tification terms were incorporated by
statute or incorporated as a matter faict because Liberty sent an internal
“Communication Update” to Liberty’s underiters mandating compliance with the
notification terms. These arguments also fail. First, there is no Missouri statute that is
analogous to the notice requirement in Messouri Schedule Ratg Plan. Second,
Liberty’s internal “Communicéon Update” was not a part tfie Renewal Policies, and
therefore failure to comply with it, does rmtount to a breach obntract with a third
party who never received thetter, except in connecin with legal discovery.

Consequently, because thetice requirement and the document requirement of
the Schedule Rating Plans are not terms of the Renewal Policies, any failure to comply
with those terms does not cdifiste a breach of contrattTherefore, Liberty has met its
burden to establish that it éntitled to summary judgment.

The Court’s resolution of this issue makeannecessary to consider the parties’

other arguments within their cross motions for summary judgment.

®> Regardless of this holding, the Court’s rulingslil not be interpreted as indicating approval of
non-compliance, if any, with the Scheduling Rating Blavhich are after all, formal documents filed and
approved with the states of Missouri and Texas. CQaert’s ruling is simply tht such a violation does
not lead to a private right of action for breach of contract in this case.
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V. Conclusion

For the foregoing reasons, Plaintiff's kton for Summary Judgment (doc. 68) is
DENIED, and Defendants’ Mmn for Summary Judgmend@c. 70) is GRANTED.

IT1SSO ORDERED.

s/ Roseann A. Ketchmark
ROSEANNA. KETCHMARK, JUDGE
UNITEDSTATESDISTRICT COURT

DATED: January 30, 2017
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