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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
ST. JOSEPH DIVISION

RIGHTCHOICE MANAGED CARE, INC.,
etal.,

Plaintiffs,

)
)
)
)
)
V. ) No. 5:18ev-06037DGK
)

HOSPITAL PARTNERS, INC., et al., )

)

Defendans. )

ORDER GRANTING PLAINTIFFS’ MOTION FOR RULE 37 SANCTIONS
AGAINST EMPOWER DEFENDANTS

This action arises out of an alleged passugh billing scheme for laboratory tebiled
from a rural Missourihospital. Plaintiffs, acollection of health insurers, are suing a variety of
Defendants to recover monéywm the alleged fraud Pendingbefore the Courts Plaintiffs’
“Motion for Rule 37 Sanctions Against Empower H.1.S. LLC, Hospital Partners, Inc., ared Jorg
PereZ (Doc. 36)).

Plaintiffs allege Defendan&mpower H.1.S. LLC (“EmpoweH.l.S."); Hospital Partners,
Inc. (“Hospital Partners”); and Jorge PeréMr. Perez”) (collectively “the Empower
Defendanty, who are all represented by the same law finave continued to tregard their
discovery obligationseven aftethe Court issued two orders specifically directing them to provide
discovery. Finding that Empower H.I.S. and Hospital Partnease repeatedly refused to
designate corporate representatives to be deposed under Rule 30(b)(6), anchth&@nagidwer
Defendants have failed to produdecumentsrom 2016—a ime period crucial to the events in

this litigation—the motion is GRANTED
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Background?

The facts here are largely undisputed

Plaintiffs claim the Empower Defendants were essential to the operation ddllbged
passthroughbilling scheme at issue in this casdichallegedlyoperated as followsDefendants
Mr. Perezand David Byrng“Mr. Byrns”) took control ofPutnamCounty Memorial Hospital
(“Putnam”), a rural Missouri hospitalhrough Hospital PartnersMr. Perez and Mr. Byrns
engagecEmpower H.I.S. to handle billing for the scheraadengaged laboratoriesincluding
Defendants Serodynamics, LLC (“Serodynamic®)nnacle Laboratory Servicg$Pinnacle
Labs”), and former Defendant LifeBrite LaboratoriesC (“LifeBrite Labs”)—to collect patient
specimens from health care providangltest them atheir laboratories in Colorado, Florida, and
Georgia, respectivelyThey would then send thatent and tesnformation to Empowek.1.S.,
which would bill the tests using Putnam’s identifiexg.( Taxldentification Number and National
Provider Identifier) and represent to Plaintiffs that Putnam performeegtse This allowedMr.
Perez andMr. Byrns, along with their caonspirators, to exploPutnam’s iAnetwork contract
with Plaintiffs, which provided therwith more lucrative reimbursements than the laboratories
would have received if they had billed the tests directly to FfasintWhen Plaintiffs and other
insurers relied on the fraudulent claims and paid Putnam, the Empower Defendanési direc
Putnam to distribute the payments among the Defendants.

Plaintiffs filed their lawsuibn March 30, 2018The parties held Rule 26(f)conference
on October 4, 2018. Plaintiffs served Interrogatories, Regfesd®soduction, and Requests for
Admission on each DefendantncludingMr. Perez, HospitdPartners, and Empowek.l.S—on

October 8, 2018.

! Because the facts are largely undisputed, this section draws heavily fronff®l@nggestions in Support (Doc.
362); no additional attribution will be made.



The Empower Defendants served their Rule 26(a)(1) disclosures on October 18, 2018.
Theydid not identify a single persdikely to have discoverable information by name, nor did they
provide or describe any documents that may be used to support their claims or defenses.

On November 26, 2018, the Empower Defendants served Responses and Objections to
Plaintiffs’ Discovery Requestsin ther Responses, the Empower Defendants: (i) objected to all
fifty -eight of Plaintiffs’ Requests foProduction, almost entirely on the basis of boike
objections, and refused to produce a sidgleument; (ii) denied athirteenof Plaintiffs’ Requests
for Admission, often after rphrasing theRequests for Admission; and (iii) failed to provide
substantive answers to the Interrogatoride. a meé&andconfer conference the Empower
Defendants reiterated that theyuld not produce any documentBor the first time, they also
asserted the FiftAmendment as a basis for their refusal to produce responsive documents.

On January 11, 2019, the Empowafendants served Plaintiffs with Amendeédsponses
to Plaintiffs’ Discovery Requests, in which they asserted, “at least on a &ypasis,” their
rights under the Fifth Amendment as a justification for refusing to prodocaments and
otherwise respad to Plaintiffs’ Discovery Requests.

On January 21, 2019, Plaintiffs moved for an Order requiring the Empower Defendants
to supplement their Responses and comply with their discovery obligations.

OnFebruary 1, 2019, the Court issutedOrderRegardingDiscovery DisputéDoc. 171)
in which it: (i) ordered the Empower Defendants to supplement their IBisalosures within
fourteen days; (ii) ordered Empowel.l.S. and Hospital Partners to respond to Plaintiffs’
Discovery Requests withiiourteendays, because legal entities are not entitled to protection under
the Fifth Amendment; {i) orderedMr. Perez andVr. Byrns to “produce relevant business

records$ in theirpossession withifourteendays; (v) ordered the Empower Defendants to respond



to Plaintiffs’ Discovery Requests in good faith or specifically tailor their olgestto each request
within fourteendays; and (v) ordered each of the Empower Defendarnisefmare a statement
identifying the steps they had taken to preserve discoverable inform@idar at 10. The Court
also warnedhe Empower Defendants that they Hdelay[ed] litigation anctreate[d] additional
costs for all involved,” and that, if their conduct continued, the Court “woaigider imposing
sanctions.”ld.

On February 15, 2019, the Empower Defendants made a limited production of documents
and served Amended Discovery Responses. The production did not include various categories of
relevant documents that the Court had ordered to be produngddaging: (i) emails from key
custodians, such as Jorge Perez, Ricardo Perez (Jorge Bevdrs and business partner who is
also a cedefendant in the pending federal criminal ¢adeseniaHidalgo (EmpoweH.1.S’’s
Operations Manager), and Ernestesser (EmpoweH.I.Ss Controller); (ii) operationsype
documents describing Empowdrl.S.s businesgpractices €.g., documents detailing Empower
H.I.S’s submission of the claims at issue,goiidingemployees on how to bill claims); and (iii)
the Empower Defendants’ financial recordehe Amended Discovery Responses each included
an attestatiothat all relevant documents weead would continue to hereserved

In April 2019, Plaintiffs sought towork through the deficiencies with the Empower
Defendants’ productionsThe Empower Defendants’ counsel stated that Empdhes. had
produced responsive documewithin its control and that he would further communicate with his
clients regarding the statustbéir productionsThe Empower Defendants produced no additional
documents during the spring of 2019.

On May 1, 2019, Plaintiffs again moved to compel. Plaintiffs also requested the Court’s

involvement in setting deadlines for the depositiohthe Empower Defendants, who had refused



to provide dates. On May 10, 2019, the Court: (i) ordered PereErapdwer H.l.Sto sit for
depositions withintwenty andforty-five days, respectively{ii) ordered the Empowddefendants

to “produce all relevant documents within seven days,” including financial reqaidsienied
defense counsel Frartmith’s motion to withdraw, considering “the state of discovery at this
junctureand the [Empower Defendants’] lack of responsiveness;{ighdequired Plaintiffs and
theEmpower Defendants to appear for aqperson conference on July 26, 200¥der Regarding
Disc. Dispute (Doc. 208) at 2, 4The Court noted that the Empower Defendants “ha[d] fallen
short” of the expectation to adheretheletter and spirit of the discovery rules and that “their
continued and possibly intentional fedrtaggingfrustrates the Court and wastes the time and
resources of all involved.1d. at 4.

On May 17 2019,the Empower Defendants made anotlmited production. When
informing Plaintiffs of the production, Mr. Smitsserted that the Empower Defendants had added
“everything else they found pursuant to the Judge’s order.”

New counsel, Mr. Marneysubsequentlgppeared on behadf the Empower Bfendants.

On June 18, 2019, Mr. Marney informed theurt that he had engaged an “electronic discovery
vendor” to “fulfill the document productioobligations” of the Empower Defendant®ays later,

Mr. Marney informedPlaintiffs that the vendor had begun collecting documents, and that Plaintiffs
could expect a production before the July 26, 2019, hearing.

On July 3, 2019, Plaintiffs moved the Court for an Order extending fact and expert
discovery, in substantial part due to the discovery conducednmpower Defendantsicluding

their nonproduction of responsive documents and the repeated rescheduling Exihpioaver

2The parties subsequently agreed to conduct these depositions in September 2019.
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Defendants’ depositions dueMyr. Perez’s health and other issud$ie Court grantethemotion
and extenddthe close of fadtliscovery to September 30, 2019.

On August 20, 2019, the Empower Defendants’ counsel reported that their electronic
discovery vendor had recentigentified an additional 600,000 documents that were potentially
responsive to PlaintiffsDiscovery Requests. Cownsel also stated that their clients would
reproduceertain documents already made available to Plaintiffs, albeit in a more Useatat’

On August 21, 2019, the parties’ counsel spoke by phone regarding the status of the
Empower Defendants’ production, including the 600,000 new docum@atsisehgreed to work
on search terms to narrow the universe of documents to be reviewed froewthatch of 600,000
documents. On August 28, 2018e partiesagreed to search terms timatrrowed the universe of
new documents to be reviewed to approximately 112,00®wever, the review of the 112,000
documents would take weeks, fact discovery was schetlulddse on September 30, 2019, and
Plaintiffs would be forced to depose each of the Empdefendants—aswell as anyof their
employees-without the benefit of the vast majority the Empower Defendants’ documents.

In September 2019Plaintiffs deposedMr. Perez andiwo other EmpowerH.l.S.
employees, each of whom refused to answer anlaintiffs’ questions, citing their Fifth
Amendment rights against séffcrimination. Plaintiffsdid not have the benefit of the majority of
the Empower Defendants’ relevant documents wdwerducting, or attempting to conduct, these
depositions.

On September 10, 2019, and September 18, 2019, Plaintiffs were scheduled to depose
EmpowerH.l.S. and Hospital Partners, respectivdiyit no corporateepresentative appearéat

either deposition The basis for the refusal to appear and answer questasthat every person

30n August 23, 2019, the Empower Defendanysroeluced in usable form the documents their previous counsel had
produced months before.



knowledgeable about the topics noticed by Plaintiffs would invoke their Fifth Amendment
privilege and refuse to testify. These individuals would also refuse to prepare any gbertpe
appear as the corporate representative.

On September 24, 2019, less than one week before the close of fact discovery, thet after
depositions of the Empower Defendants and their employees, the Empower Defendantsi produce
92,140 documents, totaling 349,657 pages.

On October 17, 2019, more than tweeks after the close of fact discovery, Brepower
Defendants produced additional financial records.

On October 29, 201%r. Byrns pled guilty by agreement to one count of Conspiracy to
Commit Health Care Fraud stemming from the allegations heresmpa# of the agreemenir.
Byrns agreed to be jointly and severally liable to Plaintiff Right CHOICE Manageg, Gc. for
$89,531,893 in restitution. Plea Agreement (Doc. 12), No-&-D9166TJCGJRK (M.D. FI. Oct.

29, 2019).

On December 27, 2018lmost threemonths after the close of fact discovery, the Empower
Defendants produced mdiaancial records.

On June 17, 2020, a federal grand jury indicted Mr. Perez and nine other indivduals
including the individuals who allegedly owned and controltetiefendants Pinnacleabsand
LifeBrite Labs—in a twentythree countndictmentin connection with the events alleged in this
case.

To date, lhe Empower Defendanteave produced, in totalfewer than ten emails from
2016 even though thetpokcontrol of Putnam in 2016. Documents produogdther Defendants
show the Empower Defendants’ productismncomplete. For exampleMr. Byrns produced an

email chain from Septemb2016 whereby h@btains the contract between Plaintiffs and Putnam



andforwards it with commentary tdlr. Perez.This document was not producgaring discovery
by the Empower Defendants, even thoitgbhould have been in their filesinceit was sent to
Mr. Perez at an email domain that EmpoWwdrS.attested was beimgeserved Another example
is an emaikhain from November 201@herein Defendant Beau Gertz thahhs Perez andVr.
Byrns for signing the contracts between Putnam and Defendant Serodynamics and Labmed
Services LC (“Labmed”). It, too, is missing fronthe Empower Defendants’ productioifthe
Empower Defendants have failed to offer any explana®towhy they did not produce these
emails

Of the 193,301documents the Empower Defendants produced, only 0.54% were sent,
received, last modified, areaed in 2016.And only 14.07% were sent, received, last modified,
or created irR017. The majority of the Empower Defendants’ documents were created in 2019,
two years after the key events in this litigation. Anelsmite the fact that Empowelr.1.S. is a
medical billing and software company, few, if argperationgdype documentse(g., billing
manuals and policies) have been produced.

Plaintiffs now move for sanctions under Federal Rule of Civil Procedure 37(b) and (d).

Standard

Rule 37(b)(2)(A)provides that ifa party“fails to obey an order to provide or permit

discovery,” the court may issue further “just orders. These orders may include”:

() directing that the matters embraced in the order or other designated facts be
takenas established for purposes of the action, as the prevailing party claims;

(ii) prohibiting the disobedient party from supporting or opposing designated
claims or defenses, or from introducing designated matters in evidence;

(i) striking pleadings in whole or in part;
(iv) staying further proceedings until the order is obeyed;
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(v) dismissing the action or proceeding in whole or in part;
(vi) rendering a default judgment against the disobedient party;

(vii) treating as contempt of court the failure to obey any order except an order to
submit to a physical or mental examination.

Fed. R. Civ. P. 37(b)(2)(A).Additionally, if there is a violation*“the courtmust order the
disobedient party, the attorney advising that party, or both, to payetisonable expenses,
including attornels feescaused by the failure, unless the failure was substantially justified or other
circumstances make an award of expenses unjbestl. R. Civ. P. 37(b)(2)(C) (emphasis added).
Rule 30(b)(6) requires that imesponse to a notice or subpoena directed to a party
organization, the organizatiomnlst then designate one or more officers, directors, or managing
agents, or designate other persons who consent to testify on its behalf[.]” (Emphasis Rdied).
37(dX1)(A)(i) specifically provides that if a party or a person designated under Rulg&@Féils
to appear for a depositiothe court may order sanctions. These sanctions include the first six
options (listed above) in Rule 37(b)(2)(A)Fed. R. Civ. P. 37(d)(3). Finally, like Rule
37(b)((2)(C), Rule 37(d)(3) provides that if there is a violatifimstead of or in addition to these
sanctions, the courntust require the party failing to act, the attorney advising that party, or both
to pay the reasonable expenses, including attorney’s fees, caused by the failuréhefdésse
was substantially justified or other circumstances make an award of expense’ (Buphasis

added).



Discussion

Empower H.1.S. and Hospital Partners are sanctioned under Rule 37 fofailing to
designate and prepare corporate representatives to be deposed.

It is “settled that a corporation has no Fifth Amendment priviledgraswell v. United
States, 487 U.S. 99, 105 (1988). After being served notice of a Rule 30(b)(6) deposition, a
corporate entitymust designate one or more representatives who will not invoke the Fifth
Amendment See Louis Vuitton Malletier SA. v. LY USA, Inc., 676 F.3d 83, 92 n.5, 1@2d Cir.
2012) (noting “a corporation may not refuse to submit to a Rule 30(b0(6) deposition . . . on the
grounds that such acts may tend to incrimingtat may designateother individuals to act as
30(b)(6) witnesses). A corporate entity may not simply refuse to designate a corporate
representative who will not invoke the Fifth Amendmend. To hold otherwise “would
effectively permit the corporian to assert on its own behalf the personal privilege of its individual
agents.” United States v. Kordel, 397 U.S. 1, 8 (1970) (internal quotation marks and citations
omitted).

Legal entities that refuse to designate smroking corporate representatives may be
sanctioned under Rule 3'Nutramax Labs., Inc. v. Twin Labs,, Inc., 32 F. Supp. 2d 331, 338 (D.
Md. 1999) (striking affidavits and testimony from Rule 30(b)(6) designee who invoked the Fifth
Amendment, and ordering further depositiom);re Anthracite Coal Antitrust Litig., 82 F.R.D.
364, 370 (M.D. Pa. 1979) (sanctioning defendants by barring introduction of evidence).

In the present case, there is no dispute that corporate Defendants éfritbb®. and
Hospital Partners have refused to designate corporate representatives. Tiba uedtether
they should be sanctioned.

Empower H.l.Sand Hospital Partners attempted defense of this reftbal they cannot

be sanctioned, becauberewere not anyexistingcorporate representatives who would not invoke
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their Fifth Amendment right-is meritless. Indeed, it argualgyesentsa Rule 11(b)(2) problem
for the attorneys advancing?it.

This Court previously ruled that “the Fifth Amendment does protect Hospital Partners
and Empower H.I.S. because they are artificial legal entities.” Ordedl 8abruary 1, 2019 at 6
(Doc. 171). If Empower H.l.Sand Hospital Partners could not find someone currently affiliated
with them to designate as aiporate representative, then they were required to prepareone
else—even someonenot previously associated with the corporatieio be the corporate
representativeSee, eg., Martinezv. Majestic Farms, Inc., No. 0560833CI1V, 2008 WL 239164,
at *2-3 (S.D. Fla. Jan. 28, 2008noting “[t]his is not an uncommon situation(§iting City of
Chicagov. Wolf, No. 91 C 8161, 1993 WL 177020 (N.D. lll. May 21, 1993)) (requiring corporation
to designate a representative who would not invoke RAiftiendment even if it meant retaining
someone so that person could answer questions, and sanctioning corporation for earlier producing
representative who repeatedly invoked privilege againstrezifmination).

The Court notes thatothing in the recordsuggeststhis cases analogous tdn re New
England Compounding Pharmacy, Inc. Products Liability Litigation or some other case whehe
court found compelling reasons not to require the corporation to prepare a depon86{i(&
deposition In thatcase the district courggranted a bankruptcy trustee’s motion for a protective
order precluding it from producing a corporate representative. MDL N8413RWZ, 2015
WL 13715289, at *9 (D. Mass. July 31, 2015). The caoted the unique facts of tisase the
former principals of the corporation had been indictedicated they would invoke their Fifth

Amendment rights, and refused help prepare a substitute corporate representatide The

4 Rule 11(b)(2) provides that by submitting to the court a brief, theenaty submitting it certifies that the legal
contentions are warranted by existing law or by a nonfrivolous argument fodiegemodifying, or reversing
existing law.
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corporation itself was in bankruptcy, so every dollar spent preparing a representative not
previously associated with the corporation would be one less dollar available to tpag.vid.
Thus, it did not make sense to prepare a corporate representative for a 30(b)(6)odegruit
granted the bankruptcy trustee’s motion for a protective oidier.

In the present case, there is no evidence that Empgewe&r. and Hospital Partnersade
any effortto find a norinvoking corporate representative, much less tried to prepare someone not
previously associated with them to act as a corporate representative. Conggiinee@turt finds
Empower H.l.Sand Hospital Partner&ailure to designate corporate representatives to be deposed
was intentionabndthe culmination otheir efforts throughout this litigation to thwapfaintiffs’
legitimate attempts to conduct discoverjt was not substantially justified, nor are there any
circumstances hemhich would make an award of expenses unjisirther, it hasubstantially
prejudiced Plaintiffs> Thus, Empower H.1.S. and Hospital Partners should be sanctioned.

Plaintiffs request@a sanction that the Cou(l) orderthat it be taken as established for
purposes ofthis action that Empowet.l.S. knew of the falsity of its repsentations to Plaintiffs
and intended foPlaintiffs to act on those misrepresentations by paying the claims; (2) prohibit
EmpowerH.l.S. or Hospital Partners from opposing Plaintiff’'s claims or introducing any evidence
in defense oPlaintiffs’ claims; anl (3) award Plaintiffs their costs and reasonable attorneys’ fees
incurredin connection with the February 2019 Order, the May 2019 Order, and this motion.

The Court holds thentirerequested sanction is not appropriate. Ordahagit be taken
as esthlishedthat EmpowerH.1.S. knew of the falsity of its representations and intended for

Plaintiffs to act on those misrepresentations by paying the claoukl make it difficult for the

5 Granted, the Court cannot determine the precise extent of the prejudiceathistlibcaus&€mpowerH.1.S. and
Hospital Partners have compmt prevented Plaintiffs from deposing them. The Court infers from the record
(including the fact that Defendant David Byrns, a principle along with Mr. Peidaspital Partners, has pled guilty

in a related criminal case) that the prejudice has bdestantial.
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SeralynamicsDefendants to defend a key factRiaintiffs’ civil conspiracy claim potentially
prejudicing parties who are not being sanctioned. Further, the Court is not persuaitlstiaéd
award Plaintiffs their costs incurred in bringingitrearlier discovery motions, because these were
not motions for sanctions brought under Rule 37.

Instead, the Court finds the appropriate sanctidhas(1) Empower H.l.Sand Hospital
Partnersde prohibited from opposing Plaintiff’'s claims or introducing any evidence in defense of
Plaintiffs’ claims; andZ) Plaintiffsbe awarded their reasonablests and attorneys’ fees incurred
in bringingthis motion(Doc. 361).

Plaintiffs shall file a detailed accounting of these costs and attorneysvitb@s fourteen
days from the date of this order. Empowkl.S. and Hospital Partners shall then have fourteen
days to file any objections as to the amount. If any objections are filed, Plaihaffshave
fourteen days to file a response. The Court will then rule on the existing record. If harmbst
attorneys’ fees are not paid within twertige days, the Court may enter a default judgment against
EmpowerH.I.S. and Hospital Partners.

. The Empower Defendants are sanctioned under Rule 37 forfailing to produce
documents in violation of the Court’s prior discovery orders

Under Rule 37(b)(2), a court may sanction a party that fails to obey a court order te provid
discovery. In order for a court to impose sanctions under Rule 37, “there must be an order
compelling discoverya willful violation of that orderand prejudice to the othparty” Chryder
Corp. v. Carey, 186 F.3d 1016, 1019 (8th Cir. 1999).

Here, he Court’s Februaryl, 2019,0Order required the Empower Defendantépianduce
relevantbusiness records in their possession” by February 15, 209Cdurt’'sMay 2019 Order
alsorequired th&empower Defendants to produce “all relevant documents” by Ma3QllR. The

Empower Defendants failed to comply with both orders. Instead, on September 24n201ihs
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after they were required to have produced all relevant documents, arfélaifteéffs had deposed
the Empower Defendants and their employetsey produced 92,140 documeni&hat is even
more concerning to the Court than the tardiness of the production is that it wasatiplete. It

did not include at least two plainly relevant emailbe Empower Defendants have produced only
ten emails for theentirety of 2016. Given that 2016 wése year in whichthe Empower
Defendants took control ¢futnam thisfailure to produceloes not appear to be accident oan
oversight. Given all the facts and circumstances, includimg attestation that all emails were
being preservedas well as thdailure to produceany operationgype documentsvhich would
detail EmpowerH.I.S’’s billing processes, the Cowbncludeshe Empower Defendants made a
calculated decision not to provideourt-ordered discovery.Thus, there has been an order
compelling discovery and a willful violation of that order.

The Court also finds Plaintiffs have been severely prejudiced. Indeed, the Empower
Defendants failure to comply with discovery appears to have been so compledy ibem
impossible to determine the extent of the prejudice. At the very least, Plaintiéfbéwn forced
to incur the expense of motion practice on three different motions, expend resouncpsragte®
determine what they have not receivaddsuffera delay of approximately eighteen months in
this litigation as they wait for the Empower Defendants to comply with twirt-ordered
obligations. All of this appears to have been for naught: They have still not been given complete
access to relevant evidence in this case.

Consequentlythe Court finds the Empower Defendastieuld be sanctioned ftailure to
produce documents in violation of the Court’s prior orders. This sanction is independeihiarom
ordered above. The Court finds the appropriate sanction is that (1) each of the dempow

Defendants bprohibitedfrom opposing Plaintiffsclaims or introducing any evidence in defense
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of Plaintiffs’ claims; and %) Plaintiffs be awarded their reasonaldests and attoeys’ fees
incurredin bringingthis motion See H& R Block Eastern Enterprises, Inc. v Sanks, No. 4:16€ev-
00206GAF, 2017 WL 2587739, at *2 (W.D. Mo. March 9, 2017) (prohibiting defendant from
opposing numerous claims for violating discover orders and failing to provide docuniems).
Empower Defendants are jointly and severally liable for these sanctions.

Plaintiffs shall file a detailed accounting of these costs and attorneysvitb@s fourteen
days from the date of this order. The Empower Defendants shall then have fourteenfitiays t
any objections as to the amount. If any objections are filed, Plaintiffs shall hateefodays to
file a response. The Court will then rule on the existing record. If the costs ameydtdees
are not pal within twentyone days, the Court may enter a default judgment against the Empower
Defendants

Conclusion

For the reasons discussed above, Plaintiffs’ motion for Rule 37 san(ffions361)is
GRANTED.

IT IS SO ORDERED.

Date: September£2, 2020 /s/ Greg Kays
GREG KAYS, JUDGE
UNITED STATES DISTRICTCOURT
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