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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MI SSOURI
WESTERN DIVI SION

MARIANNE ALLENSPACH-BOLLER,
ERIC J. ALLENSPACH, and RELIABLE
MACHINE & ENGINEERING, INC.,

Plaintiffs/Counterclaim
Defendants

V. CaseNo. 5:19¢v-06073DGK

UNITED COMMUNITY BANK,
Defendants/Counterclaim
Plaintiff,

and

JANET FOSTER and MARLA KEPHART,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING IN PART DEFENDANTS' MOT ION FOR JUDGMENT
ON THE PLEADINGS

This lawsuit arises from Plaintiffs @Rable Machine & Engineering, Inc. (“Reliable
Machine”), Eric Allenspach, and Marianne Allenspddiller's allegations that Defendant United
Community Bank (“UCB”) and its employees, Defendants Marla Kephart and BFasétr
(“Individual Defendants”), failed to perform the necessary underwriting requireniena. Small
Business Administration (“SBA”) loan and to timely report fraud once it was unahveespite
assuring Plaintiffs it would do so. UCB brings various counterclaims seeking the balawocetbee
loan.

Now before the CourireDefendants’ Motions for Judgment on theeRlings (Docs89, 91)
and related briefing (Doc®0, 92, 102, 11¥ Finding Plaintiffs waived their claimsagainst
Defendantdy signing written claims waivesshen theysubsequentlynodified the loanthe Court
GRANTSDefendants’ motioN PART.
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Background
l. Factual Background

The Courtconsidersthe following facts in the light most favorable to thlaintiffs. On
December 312015, United Community Barlkaned Reliable Mehine $1,744,000 in an SBA loan
to purchase Rood Machine & Engineering, Inc. (“Rood Machine”), a machine shop and warehouse
located in Polo, MissouriPlaintiffs Eric Allenspach and Marianne Allenspdgbller, the owners
and officers of ReliableMachine,personally guarantedtie loan The loan was also secured by a
security interest in certain real estate owned by the individual Plaantiff®y the readstatancluded
in the purchase of Rood Machinélaintiffs then transferred the proceeds fromltaa to Todd
Rood, the owner of Rood Machindowever, €ss than a month after the transaction closed, Plaintiffs
discovered that Todd Rood had defrauded them with inaccurate and incorfipéateial
information.

From January through March of 2016, iRtdéfs communicated with UCBegarding the
fraud. They requestadCB report Rood’s fraud to the Small Business Associatiamnder to feeze
Rood’s assets (including the proceeds from the sale of Rood Machine to Plaintiffs)g thigisame
period, U@ represented to Plaintiffs that it wouleport the fraud to the SBAdowever, UCB never
reported the fraud to the SBA, and as a resatid?®s assets were never froze®n December 6,
2017, Rood pled guilty to federal charges of providing false information in connection vé&an
loan As part of the judgment in the criminal cades ¢ourt ordered Rood to pay restitution of

$1,085,608.4% UCB, whichRoodhas paicf

1 Eric Allenspach serves as Presidantl Marianne AllenspaeBoller serves as Secretav/ReliableMachine.

2 UCB claims only a fraction of this amount has been paid. For purposes of resolving the pendingthrtCourt
accepts Plaintiffstlaim that the entire amount has been paid.
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Il Claim Waivers?®
On July 5, 2016months after Plaintiffs became aware of the frdd@intiffs entered into a
“Change in Terms Agreement” with UCB'2016 Agreement”).The2016Agreement includes the
following language which UCB alleges operates asian waiver:

Borrower waives and releases Lender from any and all claims which Borrower may
have against Lender, its ageat®l assigns, with respect to the Existing Indebtedness,
the note, and the other loan documents executed in connection therewith, whether
suchclaims ae known or unknown, or arise under contract or in tort.

(Doc. 5061 p.2). The2016 Agreemenalso states “prior to signing this agreement, Borrower read
and understood all of the provisions of this agreement. Borrower agrees to the terms of this
agreemat.” Id. An attached addendum to the 2(igreement states

Borrower confirms, reaffirms and ratifies Borrower's respectivabligations
contained in the Note and the Loan Documents and represents that Borrower has no
claims, defensessounterclaims or ghts of setoff or recoupment against Lender
under the Note or theoan Documents or otherwisend hereby waive any such
claims, defenses, counterclaims or rights of setoff or recoupment.

(Doc. 501 p.2). Plaintiff Eric Allenspach signed the Change infie Agreement as President of
Reliable Machine The2016Agreemat also incorporagaan attacheiConsent to Change in Terms
Agreement’ As guarantors of the loan, Eric Allenspach and Marianne Allendpaltér each
signed this consent three times. Toasent states:

To induce Lender to enter into this Maddtion, each Guarantor . . waives and
releases and forever discharges Lender and its officers, directors, at@pents,
and employees from aniability, damage, claim, loss or expense of &md that it
may have against Lender of any kind. Gusrafurtheragrees to indemnify and hold
Lender and its officers, directors, attorneys, agents and employees hdromessy
loss, damage, judgment, liability or expense (including attorneys'deiésjed by or
rendered against Lender any of them oraccountof any claims arising out of or

3 Though Plaintiffs did nomentionthe claim waivers in thecomplaint, the Court may consider them in deciding this
motion to dismiss.See Zean v. Fairview Health Sen&58 F.3d 520, 526 (8th Cir. 2017).

4 The Change in Terms Agreement released certain real property as collateral atatenlibstil propertjocated in
Plattsburg, Missouri.
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relating to the obligations of Guarantor .to.Lender. Each Guarantor. . further
states that it has carefully read tfowegoing release and indemnity, knows the
contents thereof and grants the same as itsfegract and deed.

(Doc. 50-1 p. 5).

Nearly nine months later, dlarch 23, 2017, Plaintiffs and Defendant U€Btered into a
“Modification of Promissory Note(“March 2017 Modification”) Underthis modification, UCB
agreed that Reliable Machine would makepagments on the note for three months. In exchange,
Plaintiffs agreed that:

Each of Borrower and the undersigned guarantor(s) .hereby absolutely,
unconditionally and irrevocably relsas,remises and forever discharges the Lender
and its successoend assigns, and its present and former shareholders, affiliates,
subsidiaries, divisiongredecessoyslirectors, officers, attorneys, employees, agents
and other representativéthe Lende ard all such other Persons being hereinafter
referred to as theReleaseeband individually as aReleasey, of and from any and

all demands, actions, causes of action, suits, controversies, sums of money, accounts,
bills, reckonings, damages and aayd all other claims, counterclaims, defenses,
rights of set offdemands and liabilities whatsoever . . . of every name and nature,
known or unknown, suspected or unsuspected, both at law and in equity, which such
Loan Party or any of its successors, @ssor other legal representatives may now

or hereafter own, hoJchave or claim to have against the Releasees or any of them
for upon or by reason of any circumstance, action, cause or thing whatsoever which
arises at any time on or prior to the date tha& Modification is executed by all
parties, in each case sgldbr or on account of or relating to the Note, any of the
other loan, collateral, guaranty or other agreements, instruments or documents
relating thereto or the transactions thereunderlatetethereto.

(Doc. 562§ 7(a). Eric Allenspach and Mariare AllenspackBoller each signed this agreement in
their capacities as officers of Reliable Machine and as guarantors.

On July 1, 2017, four days before payments on the note were schedidgadhte, Plaintiffs
and Defendant UCB entered into another “Modification of Promissory NEthily 2017
Modification”). The second modification postponed payments on the note for an additional three

months (until October 4, 2017), and contained the sdamawaiveras the prior modificationEric
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Allenspach and Maanne AllenspactBoller each signed #agreement in their capacities as officers
of Reliable Machine and as guarant(@®c. 50-3).

On September 10, 2018, Plaintiffs and Defendant UCB ehtem® a “Forbearance
Agreement” (“2018 Forbearance”). The 2018 Forbearancenoted that Rood’s fraud induced
Plaintiffs decision totake out the loan. Under the agreemdd€B agreedo “forbear fromany
further action relating to the Loan Documents” $ot monthsso that Plaintiffs, Defendant UCB,
and the SBA could work together to submit an Offer in Compromise to the SBA to in ordé@eto wr
down the principal balance on the loan (Doc43DG). The 2018 Forbearance defines “Obligors”
as Plaintiffs;'Lender” as Defendant UCB, “Seller” as Todd Rood, and the “Agesefras the 2018
Forbearance (Doc. 50 p. 2). In Paragraph 5(b), the 2018 Forbearance states:

5.(b). Waiver. It is the express intention and agreement of the Parties hereto that
neither tle modification of the Loan Documents nor any other documentsitexec

in connection with the Loan, or any change to the terms thereof as provided herein,
if any, is intended nor shall be construed as an extinguishment, revocation,
satisfaction or dischargef any of the liabilities or obligations therefor. The
executio of this Agreement by the Lender shall not be deemed to be a waiver of its
rights under any Loan Documents or any other agreement, note . . . or other document
on the part of the Lender in exercising any right nor shall it operate as a waiver of
such right or any other rights.. As additional consideration Obligors and Lender
agree that nothing in this Agreement constitutes a waiver of any claims oredefens
arising from or related to theafudulent acts of Seller.

(Doc. 5041 5(b). Paragraph 10 of @2018Forbearancéencludes a waiver of claimarisng from
the 2018 Forbearance:

10. Release. Expressly contingent and conditioned upon, and in consideration for,
the Obligors’ receipt of the Forbearance Period . . . Obligors . . . do hereby release,
remise, quitclaim and forever discharge Lender and its affiliates, along with their
agents, employees . . . from any and all claims . . . whether arising at law, in equity,
by statue, regulation or otherwise, whether known or unknown, suspected or
unsispected, foreseen or unforeseen, actual or potential, that the Releasors or any of
them, have omay have against the Releaseesrelating to this agreement, except

as may arise pursuant to the enforcement of this Agreetmemever, said release is
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limited to the extent it is impacted by the change of circumstances created byg Seller’
fraud andit is expressly understood and agreed that new defenses may now exist
because of the fraud oacung and ongoing at the time of the execution of the Loan
Documants and said release shall not apply to any defenses arising from or related to
the fraudulent ets taken by Seller.

(Doc. 564 1 10 (emphasis added). Marianne Allenspd&diler signedn her capacity as an officer
of ReliableMachine and as a guarantwhile Eric Allenspach signed as guarantor.
Procedural History

In 2019, Plaintiffs filed suit against UCB and Defendants Foster and Kepliadividual
defendants”)employees of UCBThe Amended Complaint (Doc. 41) asserts eight countsun@
Oneard Two claim UCB fraudulently and negligently misrepresented that it would scrutinize Rood
Machine’s financials prior to approving the loa@ount Three allege UCB negligently failed to
compy with SBA underwriting guidelinesCount Four allegs UCB and the individual defendants
negligently misrepesented that they would report Rood’s fraud to the SBdunt kve allegs UCB
and the individual defendants were negligent in failing to report the fraud to the S8ént 3x
alleges UCB and the individuadlefendant$reached a fiduciary duty #aintiffs by failing to report
Rood’s fraud to thésBA. Count ®venalleges negligent infliction of emotional distresgyainst
UCB. Count Hght seek adeclaratory judgment against UCB, arguitig restitution awean
contained in Rood’s criminal judgment satisfies plaistiffalance on their loan from UCB, thereby
releasingPlaintiffs from any liability under the note.

Defendants UCB and the individudefendantsubsequently brought this motiandismiss,
arguirg that Plaintiffs waived their claimsThe Court stayedhis casependingits ruling on the
motion

Standard
After the pkalings have closed, a party may movejtatgment on the pldings. Fed. R.

Civ. P. 12c). In nling onamotionfor judgment on the pldings, the court mustaccept as tue dl
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fadual dlegdions set ouin the complaint and cons&uhecomplaintin the ight mostfavorable to
the plantiff, drawing dl inferences in [her] favor.” Ashky Cnty.,Ark. v. Pfizer, Inc, 552 F.3d
659, 665 (8th Cir. 2009) (ianal quotéion marks and dtation omitted).

A motion under 12(c) that challenges the sufficiency of the pleadings requires the Court to
apply the 12(b)(6) standard#&shley Cnty., Ark552 F.3d at 665. To survive a 12(b)(@dtion to
dismiss, the complaint must do more than recite the bare diewfem cause of actiormshcroft v.
Igbal, 556 U.S. 662, 687 (2009). Rather, it must include “enough facts ecastéim to relief that
is plausible on its facéBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). “While a complaint
... does not need detailed factual allegations,” a plaintiff must provide the grounds atleiment
with more than mere “laels and conclusions,” or “a formulaic recitation of the elemenéscause
of action.” Benton v. Merrill Lynch & Co., Inc524 F.3d 866, 870 (8th Cir. 2008) (quotihgombly
550 U.S. at 555 (internal citations omittedYluch like thecourt’s review unde Rule 13b)(6),
“[[Judgment onthe pkadingds appropriée only when thereis no disputes toany materibfadsand
the moving @ty is ertitled to judgment asa netter of lav.” Ashky Cnty.,Ark.., 552 F.3dat 665
(intemal quotdéion marks and citéion omitted).

To decide a 12(c) motiofthe cout gererdly mustignore magrals outside the pleadirsg
but it may considersome maerals that are part of the publicrecordor do not contadict the
complant, as wdl as magnals that are recessarily embraced by the gladings.” Porous Media
Corp. v. Pall Corp, 186 F.3d 1077, 10798th Cir. 1999 (internalquotation marks and citations
omitted) Matters necessarily embraced by the pleadings include “matters incorporatéeréyae
or integral tothe claim, items subject to judicial notice, matters of puldmord, orders, items
appearing in the record of the case, and exhibits attached to the complaint uthes¢iaty is
unquestioned.”Zean v. Fairview Health Sery®58 F.3d 520, 526 (8th Cir. 201(guoting Miller v.

Redwood Toxicology Lab, In&88 F.3d 928, 931 n.3 (8th Cir. 20L2n cases involving contracts,
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these materials includine contract documents regardless of whether the plaintiff attached these
documents to the complainid. at 526-27.
Discussion

Defendants argue Plaintiffs waived their claimsby signing the claim waivers in the
various loan modification documentBlaintiffs respondhey have not waived their claims because
theyalleged theysigned the waivers ued duress. Plaintiffs alsogue that the2018Forbearance
revived claims which had been waived in the three prior waivers. ¥ifddlintiffs argue that their
claim for declaratory judgment eithéalls beyond the scope of the waivensthat public pbcy
concerns require the Court to hold the claim waivers unesétie as to the declaratory judgment

claim. The Court addresses each of these claims below.

The Court ignores the Amended Complaint’slegal conclusion that Plaintiffs
signed the claim waiers under duress.

Plaintiffs arguejudgment on the pleadings isaippropriate becaudelaintiffs’ pleadings
allege theysigned the claim waivers under duress. Plaintiffs arguedimae the Court must accept
all factual allegations by the nanoving party as true, the Court cannot determitesther
Defendants are dtled to judgment as a matter of law on the basis of the claim waivers. Plaintiffs
argue the motion for judgment on the pleadings should be demi@uttee alternativethe Court
should convert the motion to a motion for summary judgm8etfFed. R. Civ. P. 12 (d). In either
scenario, the stay would be lifted, allowing Plaintiffs to conduct discovery regardetevihey
signed the claim waivetsnder duress.

The Court disagreesln deciding a motion for judgment on the pleadings, the Court must
accept all factual allegations as trueshley Cnty., Ark552 F.3cat665. However, itmay set aside
any unsupported legatonclusions. Jackson v. Prof| Radiology Inc864 F.3d 463, 466 (6th Cir.
2017); Foster Cable Servs., Inc. v. Devjl@68 F. Supp. 3d 1265, 1270 (W.D. Ark. 2018jing
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Braden v. Wal-Mart Stores, InG88 F.3d 585, 594 (8th Cir. 2009) (ruling on ali2(6) motion)).
Plaintiffs have alleged no facts indicatinthey signed the claim waivers under duress.

Plaintiffs did not even mention thexistence of thelaim waivers in their Amended Complajiét

alone mée any factual allegations whicht#fken as true, could indicate dure84aintiffs only state,

in anaffirmative defense to Defendant’s counterclaims:

5. Any amendments to the terms of the Loan Documents were the result of duress
and/or undue influence on the part of UCB. Moreover, any ¢r claim waiver is

void and of no effect because UCB has uncleamds, breached its obligations of
good faith and fair dealing, and because the agreements containing amendments were
rescinded and/or repudiated.

(Doc. 60 p. 10). This is an unsuppartegalconclusion, and the Court sets it aside for purposes of

deciding this motion.

I. Plaintiffs waived their claims in Counts Onethrough Seven

Plaintiffs do not disputtha the2016 Agreement, thiarch2017 Modification, and the July
2017 Modificationeach contain language whighambiguously waives CourfBnethrough Seven
However Plaintiffsargue thatanguage in the018 Forbearance operates‘tarve out’their claims
from the priowaivers. The 2018 Forbearance does not carve out these claims from the prior waivers,
and the Court therefore hol&4aintiff waivedCountsOnethroughSeven

Missouri law governs the interpretation of the 2018 Forbearahicea diversity action, a
district court sitting in Missouri follows Missouri's choio&law rules to determine applicable state
law.” Stricker v. Union Planters Bank, N,AL36 F.3d 875, 877 (8th Cir. 2006nder Missairi
choiceof-law rules, choice of law provisions withircantract govern a court’s interpretation thereof.
State ex rel. McKeage v. Cordonni&s7 S.W.3d 597, 600 (Mo. 2012)The 2018 Fdbearance
includes a choice of law provision granting the holafehe agreementwhich isUCB—the option

to apply either th law of Georgia or “the law of the state or states where the collateral is located”
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(Doc. 504 | 14(e). The collateral includesenl property located in Missouri, andiCB elects
Missouri law togovern the interpretation of the 2018 Forbearance.

The 2018 Forbearance does not affect the claim waivers in the three prior agse&mrat
primary rule of contract interpretation isat courts seek to determine the partiegent and give
effectto it.” Chochorowski v. Home Depot U.S.A04 S.W.3d 220, 2227 (Mo. 2013)citations
omitted). ‘The partiesintent is presumed to be expressed by the plain and ordinary meaning of the
language of the contrattld. “When the language of a contractlear and unambiguous, the intent
of the parties will be gathered from the contract alord. The 2018 Forbearance unambiguously
states thatt does not affectDefendants’ rights undethe 2016 Agreement, the March 2017
Modification, or the July 2017 Modification:

5.(b).Waiver. . . . The execution of [the 2018 Forbearance] by the Lender shall not
be deemed to be a waiver of its rights under any Loan Documents or any other
agreementmote . . . or other document on the part of the Lender in exercising any right
nor shall it operate asveaiver of such right or any other rights.

(Doc. 504 1 5(b). Paragraph 5(b)oncludes: “As additional consideration Obligors and Lender
agree thanhothing in [the 2018 Forbearanagjnstitutes a waiver of any claims or defenses arising
from or related to the fraudulent acts of Seller.”

Plaintiffs argue th finalsentencef Paragraph 5(l)perates to exempt Plaingffclaims from
the prior claimwaivers becaudelaintiffs’ claimsarise from andre related t&Rood’s fraudulent acts.
However,the sentence makes no mention of the claim waivers contained in the prior agreements
much less state that the claim waivers are no longer. vRalantiffs interpretation of the last seniee
does not work because it would introduce a contradictionRat@agraph 5(b) Under Plaintiffs’
reading, the paragraph would state in one sentence that the 2018 Forbearance does net &onstitut
waiver of Defendast rights—includingthe claim waiversn the prior agreementsand state in
another thathe claim waivers in the prior agreements aréongereffective. The Court cannot read
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the contract this waySeeTrustees of Clayton Terrace Subdivision v. 6 Clayiterrace, LLC 585
S.W.3d 269, 280 (Mo. 20)1%9“[C]ourts give the words of the contract theiatural, ordinary, and
common sense meanifig.( quotingWilshire Const. Co. v. Union Elec. Cd63 S.W.2d 903, 906
(Mo. 1971)). Paragraph 5(b) does not modifye claim waivers contained in the three prior
agreements.

Plaintiffs also argue that the 2018 Forbearance carves out their claims becaidease r
included in paragraph 10 does not applyday defenses arising from welated to the fraudulent
actstaken by [Rood]” (Doc. 5@ 1 10. However, tlis releaseonly goplies to claims which arise
from the 2018 Forbearanchl. (“Obligors . .. do hereby reledsender and its affiliates, along with
their . . . agents, employees . . . from any and all claimselating tothis agreementgexcept as may
arise pursuant to the enforcement of this Agreerfjef@mphasis added)Paragraph 10 does not
modify the claim waivers contained in the three paigreements.

Plaintiffs waivedtheclaimsin CountsOnethroughSeven

[l The Court takes Defendants’ Motion under Advsement regardingCount Eight.

Finally, Plaintiffs argue they did not waiv€ount Eight the declaratory judgment claim
Plaintiffs allege “upon information and belief, the Restitution Awiaréavor of UCB which was
contained in the Criminal Judgment [against Todd Rood] is of an amount sufficient to pay off the
balance of the Loan” and seek a declaratory judgment deengimglébt to UCB satisfied on this
basis (Doc. 41 p. 15).Plaintiffs appear targue that the declaratory judgment claim is beybad t
scope of the claim waiveend thathe claim cannot be waived as a matter of public policy.

Whether or not Plaintiff are correct, th€ourt would still have to resolve thanderlying

5 The Court accepts the allegation for the purpose of a judgment on the pleadingsetitiveeCourt also notes that
UCB alleges Todd Rood has paid only a fraction of what he owes. The Court wishes to fdamtift(sPCounsel that
Rule 11 requires factual contentions in pleadings either have evidentiary support de ifpoa information angkelief,
be likely to have evidentiary support “after a reasonappertunity for further investigation or discovery.” FeddR:.
p.11.
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issue hereat some point, namelywyhether UCBcan receivewhat woud arguably be a double
recoveryif Todd Rood paid anyestitution and the Court entered a judgment requiring Plaintiffs to
pay the entire amount of the loan without regard to any restitWdioB receivedfrom him
Accordingly, heCourt will take Defendats’ motion under advisement with regards to Counh&ig
The stay in this case is lifted, and Plaintiff may engage in very limisederyfor the solepurpose
of determiningwhat restitition, if any, Todd Rood has paid to UCB, nothing élse.
Conclusion

Defendants’ motion is GRANTED IN PARTBecausePlaintiffs waived tle claims brought
in Counts One through Seven, fBeurtentergudgmentin Defendants’ favor on Plaintiffs’ Counts
Onre through Seven. The motion for judgment on the pleadings es tadder advisemenwith
respect to Plaintif Count Eight. Additionally, the Court lifts the stay it previously imposed.
Plaintiff may engage the limited discovery discussed abdve.

The parties shall confer on a revised scheduling order and submit a proposed revised
scheduling order on or before November 30, 2020.

IT IS SOORDERED.
Date November 16, 290 Isl Greg Kays

GREG KAYS, JUDGE
UNITED STATES DISTRICT COURT

6 Plaintiffs brought Count Eight as a declaratory judgment claim, seeken@ourt declare the note fully satisfied
Discovery will be useful for determining how much of Plaintiffs’ debt to UCB has arguahiyrépaid by Todd Rood’s
restitutionpayments

" The Courtsuspectshis discovery can be completed via an interrogatoryaaeduest for production of document

8 Defendantsnay engage in discovery necessary to suppart¢benterclaimssubjecto the limitations in theFederal
Rules of Civil Procedure, the Local Rules, and the Court’'s Scheduling and Trial Orde
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