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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

MID-AMERICA BANK & TRUST
COMPANY,

)
)
)
Plaintiff, )
)
VS. ) Case No. 08-03336-CV-S-GAF
)
MIDDLE AMERICA WIRELESS, LLC, )
and U.S. SMALL BUSINESS )
ADMINISTRATION, )
)
Defendants. )
ORDER
Presently before the Court is Defendan USmall Business Administration’s (“SBA”)
Motion to Dismiss. (Doc. #77). SBA allege9 @laintiff Mid-America Bank & Trust Company
(“Plaintiff”) lacks constitutional standing to sue ABand (2) Plaintiff has failed to state a claim
against it under Fed. R. Civ. P. 12(b)(&). Plaintiff opposes the Maih, arguing that it has stated
a claim against SBA and has standing to brisgleclaratory judgment action because the case
necessitates a determination of whether the aonetween Plaintiff and SBA mandated Plaintiff
to withhold the final loan distribution that is asue in this case. (Da€l15). For the reasons set

forth below, the Motion to Dismiss BENIED.

DISCUSSION

Relevant Facts'

In 2006, Defendant Middle America Wireless (“Middle America”) applied for an SBA

'Unless otherwise noted, all facts are taken from Plaintiff's First Amended Complaint,
Doc. #53.
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guaranteed small business loan from PlaintitffDecember 2006, SBA provided Plaintiff with an
Authorization 7(A) Guaranteed Loan (“Authpation”) agreement inanjunction with the loan
application. The Authorization contained the following clause:

[E.] CONTINGENCIES - SBA issues this Authorization in reliance on representations

in the Loan application, including supporting documents. The guarantee is
contingent upon Lender:

* * *

5. Having no evidence since the date of the Loan application, or since any
preceding disbursement, of any unremedied adverse change in the financial
condition, organization, management, ofierg or assets of Borrower which
would warrant withholding or not rkang any further disbursement, and;

6. Satisfying all of the conditions in this Authorization.

The SBA agreed to guarantee the loan at isMiddle America executta SBA promissory note.

After it had made the loan and distributed gamty of the loan proceeds to Middle America,
Plaintiff alleges it became aware Middle America was involved in “an extensive and fraudulent
scheme to defraud [Plaintiff|.” The alleged fraud scheme involved the loan at issue. Thereatfter,
Plaintiff withheld the final distribution of fundsom Middle America. Plaintiff believed the
aforementioned provision of the Authorization mauedat to withhold the funds and that this was
at least one reason it chose to withhold those funds. (Doc. #115).

Plaintiff initiated this action seeking a declaratory judgment to the effect that it lawfully
withheld the funds in question and that SBA'slarization required it to withhold the funds once
it discovered Middle America’s alleged fraudiddle America asserted counterclaims arising from
the transaction and Plaintiff's failure to disberdoan funds. (Doc. #8). Middle America has also

file a related state court action against Pl#irn{Doc. #115). On Jun@, 2009, the United States of

America filed the present Motion to Dismiss on behalf of SBA, its agency. (Doc. #77).



. Standards

“Federal jurisdiction is limited by Article 11§ 2, of the United States Constitution to actual
cases and controversieSteger v. Franco, Inc., 228 F.3d 889, 892 (8th Cir. 2000). Constitutional
standing is one mechanism used to enforce this “case and controversy” requirgrkésrtove
Unified Sch. Dist. v. Newdow, 542 U.S. 1, 11 (2004). Thus, whatheplaintiff has standing “is the
threshold question in every federal case, detengithe power of the court to entertain the suit.”
Seger, 228 F.3d at 892. Standing requitieat a plaintiff demonstrat€l) she suffered an “injury-
in-fact”; (2) a causal relationshigetween injury and the challergeonduct; and (3) that the injury
is one that can likely be redressed by a favorable decistnsee also Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560-61 (1992). The above staralgptes whether an action is one seeking
a declaratory judgment or one seeking more traditional coercive rdiigfman v. Missouri, 144
F.3d 1141, 1142 (8th Cir. 1998).

Under Rule 12(b)(6), a court may dismiss a cause of action for failure to state a claim upon
which relief may be granted. When considering a Rule 12(b)(6) motion to dismiss, a court treats all
well-pleaded facts as true and grants the non-moving party all reasonable inferences from the facts.
Westcott v. City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990).Whyer, courts are “not bound to
accept as true a legal conclusion couched as a factual allegation” and such “labels and conclusions”
or “formulaic recitation[s] of the eleemts of a cause of action will not doAshcroft v. Igbal, -- U.S.

--, 129 S. Ct. 1937, 1949 (2009) (citations and quotations omitted). A Rule 12(b)(6) motion should
be granted only if the plaintiff fails to plead facts sufficient to state a claim “that is plausible on its
face” and would entitle the plaintiff to the relief request®el Atl. Corp. v. Twombly, 550 U.S. 544,

545 (2007) (retiring the “no set of facts” language frGonley v. Gibson, 355 U.S. 41, 45-46



(1957));see also Wisdomv. First Midwest Bank of Poplar Bluff, 167 F.3d 402, 406 (8th Cir. 1999).
[I1.  Analysis
A. Standing

Plaintiff has standing to bring its declaratation against SBA. A party need not wait for
an injury to occur to have standingleag as some actual injury is imminef¢e Lujan, 504 U.S.
at 559. Here, Plaintiff satisfies the injury prondta test for standing because, if it is decided that
Plaintiff wrongfully withheld loan funds from MiddlAmerica, Plaintiff cow be subject to liability.
Middle America has asserted various counterclagenst Plaintiff, which relate to Plaintiff's
withholding of loan funds, and it has also filedtate court action alleging similar claims arising
from the transaction. Thus, Plaintiff's injury is actual and imminent rather than hypothetical or
conjectural See ld.

The properness of Plaintiff'sfiesal, at least in part, may turn on whether it was mandated
by the Authorization to refraindm disbursing the loan proceedssaue. Thus, the second, causal
relationship, part of the test is also n& Lujan, 504 U.S. at 559 (requiring a causal relationship
between injury and conduct). Lastly, Plaintiff'giry would also likely be redressed by a favorable
decision. Specifically, if it is determined thaatiff was justified and legally entitled to withhold
the funds at issue, it appears as though maMiddie America’s counteraims would fail. An
interpretation of the Agreement aadietermination as to its effect will be essential to answering
the question of whether Plaintifiéctions were proper. TherefoRdaintiff has met all requirements
to establish proper standing. Accordingly, SBAotion to Dismiss for lack of standing is
DENIED.

B. Failureto Statea Claim



Plaintiff has pled sufficient facts to allegeause of action for declaratory judgment against
SBA. The SBA cites 13 C.F.R. § 120.181, which prowithat private lenders such as Plaintiff “are
responsible for their own actions with respect to a 7(a) or 504 loan,” for the proposition that it
cannot be subjected to a declaratory judgmeramstemming from Plairffis decision to withhold
funds. (Doc. #77). Section 120.181's apparent dmselaof liability, however, cannot be read in
a vacuum and it is not yet clear whether the termiefuthorization altered its effect. Plaintiff
has pled facts sufficient to demonstrate a plaesjbestion of the Authorization’s legal effect and
whether it did effectively mandate Plaintiff withlkdothe funds at issue. Therefore, Plaintiff has
properly pled a claim for declaratory judgment upon which relief may be granted, and SBA’s Motion
to Dismiss under Rule 12(b)(6) is DENIED.

CONCLUSION

Plaintiff has standing to bring its declaratory judgment action against SBA. Further,
Plaintiff has stated a proper claim upon which relief may be granted. For the reasons set forth
above, the present Motion to Dismis©ENIED.?

IT 1SSO ORDERED.
s/ Gary A. Fenner

Gary A. Fenner, Judge
United States District Court

DATED: August 28, 2009

’0On July 6, 2009, Plaintiff filed a Motion for Leave to File a Second Amended
Complaint. (Doc. #86). Plaintiff sought to amend its Complaint in response to SBA’s Motion to
Dismiss.ld. Should Plaintiff still wish to amend its Complaint, its Motion to Amend is
GRANTED. Plaintiff shall have up to and including ten (10) days from entry of this Order to do
SO.



