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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

GLADYS D. TRUSTER, )

Plaintiff, ))

V. ; N0.6:10-3204-DGK-SSA
MICHAEL J. ASTRUE, ))
Commissioner of Social Security, )

Defendant. ))

ORDER AFFIRMING COMMISSIONER'S DECISION

Plaintiff Gladys D. Trusterseeks judicial review ofthe Commissioner of Social
Security’s denial of her application for suppkamal security income (“SSI”) benefits based on
disability under Title XV of the Social Securitct (“the Act”), of the Act, 42 U.S.C. 88 1381la-
1383. Plaintiff has exhausted all of her admmiste remedies and judicial review is now
appropriate under 42 U.S.C. § 1383(c)(3).

After careful review of theecord, the Court holds the adnstrative law judge’s (*ALJ”)
decision is supported by substantial evidencéhenrecord, and the Commissioner’s decision is
AFFIRMED.

Procedural and Factual Background

The complete facts and arguments are predeant¢he parties’ briefs and are repeated
here only to the extent necessary.

Standard of Review

A federal court’'s review othe Commissioner of SocialeSurity’s decision to deny
disability benefits is limitd to determining whether the @mnissioner’s findings are supported

by substantial evidence orethecord as a wholeMcKinney v. Apfel, 228 F.3d 860, 863 (8th Cir.
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2000). Substantial evidence is less than a preg@nce, but enough eeitce that a reasonable
mind would find it sufficient to suppbthe Commissioner’'s conclusionld. In making this
assessment, the court considerglence that detracts from the Commissioner’s decision, as well
as evidence that supports Id. The court may not reversestiCommissioner’s decision as long
as substantial evidence in the records suppodsdttision, even if fastantial evidence in the
record also supports a different result, othié court might have decided the case differently
were it the initial finder of factld.
Analysis

Generally a federal court’s review of ther@missioner’s decision to deny an application
for SSI benefits is restricted to determinwhether the Commissioner’s decision is consistent
with the Social Security Act, the regulatioasid applicable case law, and whether the findings
of fact are supported by substah&aidence on the record as a wdolin determining whether a
claimant is disabled, the Commissiof@fows a five-step evaluation proce'ss.

Plaintiff alleges her disability began émgust 19, 2004, at age 34, due to kidney cancer
and back problems. Plaintiff argues the ALJ failed to consider the effects of certain
impairments in combination; (2) failed to progedevelop the record with respect to her RFC;

(3) failed to properly weigh theollective impact of Plaintiff's non-severe impairments on her

! The five-step process works as follows: First, the Carsiminer determines if the applicant is currently engaged

in substantial gainful activity. If so, he is not disabled; if not, the inquiry continues. At step two the Commissioner
determines if the applicant has a “severe medically détabie physical or mental impairment” or a combination

of impairments. If so, and they meet the durational requirement of having lastedgoexcted to last for a
continuous 12-month period, the inquiry continues; if not, the applicant is considécigaided. At step three the
Commissioner considers whether the impairment is one of specific listing of impairmApiseindix 1 of 20

C.F.R. § 404.1520. If so, the applicant is consideredldidaif not, the inquiry caimues. At step four the
Commissioner considers if the applicant’s residual functional capacity (“RFC”) allows the applicant to perform past
relevant work. If so, the applicant is not disabled; if tiee inquiry continues. At step five the Commissioner
considers whether, in light of the@jgant’s age, education and work ekpace, the applicant can perform any

other kind of work. 20 C.F.R. § 404.1520(a)(4)(i)-(v) (20@9hg v. Astrue, 564 F.3d 978, 979 n.2 (8th Cir. 2009).
Through step four of the analysis the claimant bears tlaebwf showing that he is disabled. After the analysis
reaches step five, the burden shiftshi®e Commissioner to show that there ather jobs in the economy that the
claimant can perfornKing, 564 F.3d at 979 n.2.



residual functional capacity (“RFC"); (4) failed pyoperly credit heruhjective complaints of
pain; and (5) failed to pose a hypothetical the vocational expert YE”) that properly
accounted for her limitations. The Counds these arguments are without merit.
A. The ALJ considered Plaintiff's headachs, depression, anxiety, fioromyalgia, and
panic attacks in combination.

Plaintiff first argues that the ALJ erredfialing to find that her non-severe impairments
in combination were a severe impairment. Pl.’sa8i5, 9, 12-13. It is clear from the record that
the ALJ considered Plaintiff's impairments inngbination but simply used different names to
discuss them in his decision. The ALJ wratehis decision that Plaintiff had a “severe
combination of impairments: low back pairatsis post fusion, adjustment disorder and pain
disorder.” R. at 17. Itis ebr that by “adjustment disordetie ALJ meant depression, anxiety,
and panic attacks, borrowingighterminology from Dr. John $§man, Psy. D., who used this
language to describe Plaintiff’'s impairmenf. at 259-262, 266. It is also clear that by “pain
disorder” the ALJ was referring tlaintiff's fioromyalgia ancheadaches; this understanding is
supported by the treatment records which discuss Plaintiff's fibromyalgia and headaches as
components of her overall pain complaints. R. at 304, 335, 373, 381, 416, 432, 436, 444, 575,
591, 601. Consequently the ALJ did considerehagpairments in combination and there is no
error here.
B. The ALJ fairly developed the recordwith respect to Plaintiff's RFC.

Plaintiff argues the ALJ did not fully and firdevelop the record because she “has had
limited medical care for her mental impairments, yet, the ALJ did not send her for an evaluation
which would be vital in assessing” her RF®I.’s Br. at 11. The ALJ is required to order

medical examinations and tests only if therensufficient evidence in the record to make a



decision. See Barrett v. Shalala, 38 F.3d 1019, at 1048th Cir. 1994)Halverson v. Astrue, 600
F.3d 922, 933 (8th Cir. 2010) (holding that ordgria consultative evaluation is not necessary
where the medical evidence, claimant’'s staets, and other evidengaovides substantial
evidence supporting a determination that the clatmeas not disabled). In the present case,
there was simply no reason for the ALJ to ord&igonal testing; theacord supports the ALJ’s
finding that Plaintiff's ability to work was dy minimally impacted by her mental health
problems. In February 02007, Plaintiff reported to DrLegg that she was “having no
depression,” was “less irritable,” and wasot worrying as much.” Plaintiff herself
acknowledged to the ALJ that she had not hadnaengtal health treatment in about a “year and a
halfitwo years,” a fact which is relevant determining a plaintiffs mental conditionSee
Williams v. Sullivan, 960 F.2d 86, 89 (8th Cir. 1992). Even if there were some reason for the
ALJ to order additional testing, reversal for failtoedevelop the recond warranted only when
such failure is unfaior prejudicial. Onstad v. Shalala, 999 F.2d 1232, 1234 (8th Cir. 1993).
Plaintiff has not demonstrated she was prejudmetteated unfairly herdgherefore there is no
reason to reverse tif@mmissioner’s decision.

C. Substantialevidencesupports the ALJ’s findings with respect to Plaintiff's RFC.

The Plaintiff also argues the ALJ failed to gimmper weight to the collective impact of
Plaintiff's non-severe impairments in determip her residual functiohacapacity (“RFC”).
Pl’s Br. at 5-9. The Court finds substah#éwidence on the recorsupports the ALJ's RFC
determination. The ALJ found that Plaintiff had the RFC

to perform light work except sh&hould not climb ladders, ropes,
or scaffolds; she can occasionally climb ramps or stairs and
occasionally kneel, crouch, or crawl, stoop and bend; she should
not work around unprotected Bbais; she should not perform

guota-type work; and she should hardy superficial contact with
co-workers, supervisors, and the general public.



R. at 18. Dr. Hershel Goren, a neurologist, testithat Plaintiff's primary problem was back
pain, but that she could perfomvork consistent with the abovinitations, R. at 650-652, and
his testimony is echoed in the RFC assessmanplated by Dr. Van Kensey, D.O. R. at 281-
87. The record indicates that Plaintiff suffefeain brief periods of mental problems that were
associated with situational stressors, thus te&icdons prohibiting Plaitiff from performing
guota-type work and limiting héo minimal contact with co-w&ers, supervisors and the public,
were ample and appropriate. R. at 329-330, 601, 587, 651, 630.

D. Substantial evidence supports the ALJ'sevaluation of Plaintiff's subjective
allegations.

Plaintiff also contends th#éhe ALJ erred by failing to consider the medical records after
her back surgery and finding thgtte had no significant limitations her daily activities. Pl.’s
Br. at 7, 10. She argues the record as a whaleasts her testimony, whicthe ALJ discredited.
Pl.’s Br. at 11.

There is no merit to the assertions ttia ALJ failed to consider Plaintiff's medical
records after her back surgery or failed to cagrsttiat she still experienced pain after her back
surgery. The ALJ included low back pain and p#isorder in the list of the severe combination
of impairments, discussed Plaintiff's conied pain, and relied on Dr. Goren’s opinion (who
noted Plaintiff experienced pain) determining Plaintiffs RFCR. at 17-21. Far from ignoring
Plaintiff's medical records in the wake loér back surgery, the ALJ relied on them.

Substantial evidence on tirecord also supports the ALJ's credibility determination,
specifically her assessment of Plaintiff's ability perform normal daily activities. Questions
concerning a Plaintiff's testimony are “primariigr the ALJ to decide, not the courtsBaldwin

v. Barnhart, 349 F.3d 549, 558 (8th Cir. 2003). In analgza claimant’s subjective complaints



of pain, the ALJ must considergtentire record, including the klieal records, statements from
the plaintiff and third-parties, and tielaski factors: (1) the claimant’s daily activities, (2) the
duration, frequency, and intensityf pain, (3) dosage, effecamess, and side effects of
medication, (4) precipitating and grgvating factors, and (5) futh@nal restrictions. 20 C.F.R.
88 404.1529, 416.92%olaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). When the ALJ
explicitly finds that the plaitiff's testimony is not crediblend gives good reasons for this
finding, courts should defd@o the ALJ’s finding. Casey v. Astrue, 503 F.3d 687, 696 (8th Cir.
2007). Here the ALJ noted that Plaintiff testifighe cared for her four daughters and exercised.
R. at 21. A physical therapist also observedr@faicould perform “many activities . . . without
increasing her pain,” and a doctor observesl &buld easily move aund. R. at 364, 373, 624-
25. The ALJ properly relied on these daily aitiés as a facr that detracted from the
credibility of Plaintiff's allegations.See 20 C.F.R. 8§ 416.929(c)(3). Because the ALJ gave good
reasons for finding Plaintiff's atements not fully crediblend substantial evidence supports
this decision, there is no error here.

E. The hypothetical question posed to # vocational expert properly accounted for
Plaintiff's limitations.

Finally, Plaintiff argues that the hypothetical question posed to the vocational expert
(“VE") by the ALJ did not preisely describe her impairmenbecause it excluded limitations
due to headaches, anxiety/panic attackg] pain. As discusse above, the ALJ's RFC
determinations are supported dybstantial evidence on the record. An RFC assessment must
identify a claimant’s functional limitations and assess her work-related abilities on a function-by

function basis, which the ALJ’s determination didontrary to Plaintiff's intimation, there is no



requirement that the ALJ follow each limitation waHist of specific evidence or citation to the
record supporting that findingsee SSR 96-8p.

Here the ALJ found Plaintiff should not clmladders, ropes, or scaffolds; she could
climb ramps or stairs and occasionally knestbop and bend; she could not work around
unprotected heights; she couldfpem quota-type work; and she could have superficial contact
with co-workers, supervisorsnd the general public. As discussed above, these limitations are
supported by substantial evidence on the kkcoifhe RFC findings were included in the
hypothetical question posed to the VE, and the ariSwered that Plaintiff could perform the
light, unskilled jobs of cashier, photocopy machine operatad courier. R. at 660-61. Because
the question was properly formulated, the VE's answer constitutes substantial evidence
supporting the Commssoner’s decision. See Gragg v. Astrue, 615 F.3d 932, 941 (8th Cir.
2010).

Conclusion

After careful examination of the records a whole, the @lrt finds the ALJ's
determination is supported by substantialdemce on the record, dnthe Commissioner’s
decision is AFFIRMED.

IT IS SO ORDERED.

Date:_ September 27, 2011 /sl Greg Kays

GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT




