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INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

Vera Williams, )
)
Plaintiff, )
) Civil Action Number
V. ) 11-03083-CV-S-JTM
)
Great American I nsurance Company, )
)
Defendant. )
ORDER

On January 1, 2010, plaintiff Vera Williams (“Williams'g truck driverwas attempting
to jack up a traileusing her foot for leverage whsehe €ll and sustained injuries, primarily a
lumbar strain, cervical strain, and a hernia. Williams also began experienctiaghes after
the accident. At the time of the accidamjliams was insured by defendant Great American
Insurance Company (“Great American”) undetGucUPATIONAL ACCIDENT PoLicy, Policy No.
0OA465563401 (“the Policy”). Initially, Great American paid benefits under the Policy to
Williams, including“Temporary Total Disability” benefits. On April 26, 2010, however, Great
American wrote tdVilliams and notified her that the company would “nodenpay benefits for
the injuries sustained in the January 1, 2010 occupational accident as of April 18, 2010.”

On September 27, 2010, an attorney representing Williams wrote to Great @&maarct
demanded the payment of Williams’ medical bills and tirestatement of Temporary Total
Disability payments. Great American refused to reinstate the Temporary TsdalliDy
payments and advised Williams that all outstanding medical bills had been palie Righth

Circuit has observed:
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In Missouri, recovery “by the insured against the insurance

company for the policy benefit ... is limited to that provided by the

law of contract plus, if section 375.420 applies, the enhancements

provided by the statute.” “[A]n insurance compangienial of

coverage itself is actionable only as a breach of contract and,

where appropriate, a claim for vexatious refusal to pay.”
Wood v. Foremost Insurance C477 F.3d 1027, 1029 (8th Cir. 200@u6ting in part,
Overcast v. Bilhgs Mutuallnsurance Cao.11 S.W.3d 62, 68, 69 (Mo. 200@n(bang). In
keeping with Missouri lawVilliams subsequentlynstituted this lawsuit alleging that Great
American “breached the insurance contract” that it had with Williams. Fuvthiams alleged
that Great American had “unfairly, unreasonably, and vexatiously faittdefused to pay”
Williams and, as a consequence, slas entitledo penalties and attorneys’ fees under. Rev.
STAT. 8 375.420. Presently pending before the CourtéatGAkmerican’s motion for summary
judgment on both claims [Doc. 15].

The gist of Great American’s motion is that, as a matter of law, the cessatienasits
to Williams was in full compliance with the terms and conditions of the Policy. As suc
Willi ams claim for breach of the insurance contract must fisibreover, in the event that Great
American did not breach the Policy, it can hardly be held liable for a vexatfasalr® pay* In
addressing the merits of Great American’s motion and Williasggonse, the Court is mindful
of several overriding doctrines.

The parties agree that this dispute is governed by Missouri law. In Mis$oesurance

policies are contracts, and the rules of contract construction appheitman v. Monumental

Life Insurance C9.878 S.W.2d 915, 916 (Mo. App. [E.D.] 1994). Moreover, under Missouri
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Under Missouri law, a vexatious refusal to pay claim requires a plamsfiaw: (1) an
insurance policy; (2) the insurer's refusal to pay; and (3) refusal withoohedds cause or
excuse. Hensley v. Shelter Mutual Insurance Co., 210 S.W.3d 455, 464 (Mo. App. [S.D.] 2007).



law, the interpretation of contractual terms is a question of @@umbia Mutual Insurance Co.
v. Schauf967 S.W.2d 74, 76 (Mo. 1998)r( bang. In interpreting an insurance policy, courts
must give words “their plain meaning, consistent with the reasonable expestabjectives,
and intent of the parties.Standard Artificial Limb, Inc. v. Allianz Ins. C&95 S.W.2d 205, 209
(Mo. App. [E.D.] 1995) ifiternal citations omitted Summary judgment is an appropriate
judicial tool in a breach of contract case where the subject contractrigeteanambiguous in
its construction.West v. Jacohs90 S.W.2d 475, 480 (Mo. App. [W.D.] 1990).

An insurance policy will be found to be ambiguous if it is reasonably open to alternative
constructions due to “duplicity, indistinctness, or uncertainty of meani@gdse Resorts, Inc.
v. Safety Mutual Casualty Cor@69 S.W.2d 145, 150 (Mo. App. [E.D.] 1993). Furthermore, a
court should evaluate an insurance policy’s language “in the light in which it woundhihpbe
understood by the lay person who bought and paid for the policy” in assessing whether it is
fact ambiguousHeringer v. American Family Mutual Insurance Cb40 S.W.3d 100, 103 (Mo.
App. [W.D.] 2004) internal citations omitted And “[a]bsent an ambiguity, an insurance policy
must be enforced according to its termsahg v. Nationwide Mutual Fire Insurance C670
S.W.2d 828, 830 (Mo. App. [E.D.] 1998h{ernal citations omitted To that end, “[c]ourts will
not create an ambiguity in order to distort the language of an unambiguous insurarycé polic
Krombach v. Mayflower Insurance Co., Lt827 S.W.2d 208, 210 (M0.1992n( bang.
Finally, “[w]hether the language of an insurance contract is ambiguous is squedaw.” St.
Paul Fire and Marine Insurance Co. v. Missouri United School Insurance Cp@8dH.3d 343,

345 (8th Cir. 1996).



With all of that in mind, the Court tusrto the allegations that form the nucleus of the
present motion for summary judgment. To a consideGdgeece, the parties are in agreement on
the basic facts.

On March 29, 2010, approximately three months after the accilldhams was seen
for an hdependent Medical Examination by Jeff Wooward, M.D. at the request of Great
American. Dr. Woodward issued a written report regarding his examination orl8p#010,
wherein he opined that Williams had a mild cervical strain, a thoracic strainldl, Bhd a
lumbar strain/sacrum contusion. Dr. Woodward further opined that these conditionslatec r
to Williams’ January 1, 2010 accident. Moreover, Dr. Woodward additionally opined that within
a reasonable degree of medical certainty:

[Williams] may complete any remainir®JT [physical therapy]
treatment orders in the next one week and will reach MMI
[maximum medical improvement] orn3$2010. At that time, no
further medical tests or treatment$sc] necessary for the above
stated work injury conditions.
No summary judgment evidence has been submitted to cast any genuine digpdiegdy.
Woodward’s conclusion th&Villiams attained maximum medical improvement on April 5,
2010. For instance, Williams’ attorney arranged for her to helsgdanes T. Shaeffer, M.D.
On May 8, 2010, Dr. Shaeffer wrote a report that concluded:
It is also my opinion that Ms. Williams will probably remain
permanently disabled for her previous work as a truck driver, which
does involve heavy use of her back including lifting and as | noted

above | do not think that there is any sort of interventional treatment
that would make a difference in her condition at this ime.

2 Dr. Shaeffer mdea comment that that he does not believe that Williams’ “prognosis is
good.” However, the observatioras made when Dr. Shaeffesas considering Williams’
problems from her acoght in combination with “her comorbidities of hypertension,
emphysema, and apparently by history osteoarthritis.” The Court does not viwaeffer’s
prognosis statement given her overall health condition to be prokatdence that Wilams

had notreached maximum medical improvementApril 5, 2010 as opined by Dr. Woodward.
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When Great American wrote Williams on April 26, 2010, to suspend her receipt of
Temporary TotbeDisability benefits, the company noted that “since [Williams had] reached
MMI and [was] no longer receiving or requir[ing] continuous care, [Williams]wat eligible
for Temporary Total Disability benefits To the extent that Great American susperslech
benefits because Williams had reached maximum medical improvement, it was wrong.
Certainly, T this were a case governed by the Missouri Worker's Compensation Act, Great
Americaris decision to terminate the payment of Temporary Total Disability benefits to
Williams wouldhavebeenjustified. Construing that law, Missouri courts have determined:

The purpose of temporary total disability benefits is to cover the
employeés healing period, so the award should cover only the
time before the employee casturn to workTemporary total
disability benefits are owed until the employee can find
employment or the condition has reached the point of maximum
medical progressThus, temporary total disability benefits are not

intended to encompass disability after the condition has reached
the point where further progress is not expected.

Cardwell v. Treasurer of State of Missquz#9 S.W.3d 902, 909 (Mo. App. [E.D.] 2008
(citations omittedl (emphasis addgd This casethough, is governed by thhermsin thePolicy.

In that regard, the Policy contains a section denomindiechporaryTotal Disability
Benefit.” In that section, it is explained that:

The Temporary Total Disability Benefit shall cease on the earliest
of the following:

1. the date the Insured Person is no longer
Temporarily Totally Disabled;

2. the date the Insured Person dies;
3. the date the Insured Person attains age 70; or
4. the date the Maximum Benefit Period shown in the

Schedule has been reached.



Only the first condition is at is® here.With regardhe term “Temporarily Totally Disabled,”
thePolicy requires two conditions to be met:

(2) the disability “prevents an Insured Person from performing the
duties of his or her regular, primary occupation,” and

(2) the disability “requires and results in the Insured Person’s
receiving Continuing Care.”

For purposes of the present summary judgment motion, only the second condition is at issue
“Continuous care” is defined to mean “medical monitoring and/or evaluation of themisabl
condition by a Physician on a monthly or more frequent basis.” Thus, pursuant to the terms of
the Policy, Great American could terminate Williams’ receipt of Temporary Totabilty
benefits if(1) her disability did not require or result in her retag “medical monitorindy a
physician on a monthly or more frequent baarsdor (2) her disability did not require or result
in herreceivingan*evaluatiori of her disabling condition by a physician on a monthly or more
frequent basis.”

Neither “medcal monitoring” nor “evaluation of the disabling condition” is further
defined in the Policy. In that regardw]hen construing an insurance polify,courtimust give
the words their plain meaning, consistent with the reasonable expectationsyebjectd intent
of the parties.”Schenewerk v. Mi@entury Insurance Cp263 S.W.3d 660, 663 (Mo. App.
[E.D] 2008). tis seltevident that neithehe term*‘monitoring” northe term‘evaluation”
needs to rise to the level aftive medicattreatment.” Instead, both words plainly suggest the
inclusion of far more passive involvemdayt a physiciar-including as limited a role as mere
oversight to ensure that the disabling condition does not worsen, tipatigret’'s medication
regimen does not need adjustment, and/or the ongoing consideration regarding the possible

interaction of the disabling condition with other health concerns in the patient.



Willi ams asserts response to the motion forrmmary judgment that she has received
and is still receivng “Continuous Care” for her disability and, thus, her benefits should not have
been stopped. As evidentiary support her argunvéiitams cites to her deposition testimony
that indicates that stveasprescribed hydrocod® initially and, laterTramadd” by her doctors
for herpain arising from her disabilityAccording to Williamsat one point, her treating doctor
[Yung Hwang, M.D]. changed hepainmedication “because he said that [Williams] was taking
too much of the [hydrocode].” In responsed Williams’ argumentGreat Americansserts

[Williams’] primary care physician writingrescriptions for pain
medication is not the type of medical monitoring and/or evaluation
of the disabling condition anticipated by the Policy.

Great American, howevgedoes explai what is “anticipated” by the Policy.

The Court concludes thbased on the language employed by Great Ameircdrafting

the Policy, this is exactly the situation “anticipated” by the Pol@yeatAmerican didnottie
the terminatiorof Temporary Total Disability benefits to an insured reaching maximum medical

improvement (as occurs in workers’ compensation). Instead, Great Ameedtreti

} Hydrocodonéis used to relieve moderate to severe pain,” “is in a class of medications
called opiate (narcotic) analgesicss a controlled substance,” andetieves pairby changing

the way the brain and nervous system respond to’pi&ledLine Plus [HydrocodongNational
Institutes of Healthhttp://www.nlm.nih.gov/medlineplus/druginfo/meds/a601006.html

¢ Tramadol “is used to relieve moderate to moderately severe pain, “is in a class of
medications called opiate agonists,” “works by changing the way the boslgsseain,” and:

If [individuals] suddenly stop taking tramadtiiey] may

experieice withdrawal symptoms such as nervousness; panic;
sweating; difficulty falling asleep or staying asleep; runny nose,
sneezing, or cough; numbness, pain, burning, or tinglifipeéir]
hands or feet; hair standing on end; chills; nausea; uncontrollable
shaking of a part of [their] body; diarrhea; or rarely, hallucinations
(seeing things or hearing voices that do not exist).

MedLine Plus [Tramadol]National Institutes of Healthttp://www.nlm.nih.gov/medlineplus/
druginfo/meds/a695011.html
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termination of Temporary Total Disability benefitsao insured no longeeceiving
“Continuous Care.” However, Great American did defineContinuousCare as active
treatment, but instead used the broader terms of “monitoring”’eraduation. The Court finds
that an insured being required to routinely take serious and substantial destoibad
medications as a result of a disability ean appropriate casesconstitutemonitoring and
evaluationamounting to Continuous Care under the Poli€iie issue here is whether Williams’
summary judgment evidence is sufficient to create a fadtsplite as to whether she is one of
those appropria cases.
The Court believes this is a close question. In approaching the issue, thbe2osirn

mind the rules regarding the application of summary judgment:

A court considering a motion for summggudgment must view all

facts in the light most favorable to the Amoving party and give

to the nonmoving party the benefit of all reasonable inferences

that can be drawn from the facts. While a party is entitled to

summary judgment if there is no gemeliissue as to any material

fact and if the moving party is entitled to judgment as a matter of

law, summary judgment is inappropriate when the record permits

reasonable minds to draw conflicting inferences about a material

fact.
Riedl v. General AmericaLife Insurance C9248 F.3d 753, 756 (8th Cir. 200lyiewing the
facts (with support in the record) regarding ContinuGase in the light most favorable to
Williams, it is established that she has received (and is still taking) pain meditagion,
medication is related to her disability arising from the January 1 accidep&ithenedication is
being prescribed by physicians, demand for payment for these prescriptionsihasdoe on

multiple occasionso Great Americanand, at least once, her doctor has changed her prescription

because of hasver usage It further seems reasonable to irtfeat



(2) Pain medications (and, indeeglarlyall medications) posesks of
sideeffects thamust be carefully considered pitysicians
prescribing(and renewing prescriptions f@lich medication

(2)  Williams’ physicians aractively and continually monitoring and
evaluating her use of pain medication on a regular basis (and at
leastasfrequently as new prescriptions are issuady

3) Pain, if leftuntreated, can lead to residual health issues.
TheCourtconcludes that Williams’ summajydgment evidence is sufficient to create a factual
dispute as to whether she has received and is continuing to receive Continuous Camedasdefi
the Policy. Acordingly, the Court denies Great American’s motion for summary judgment
insofar as it eeksa judgment oWilliams’ breach of contract claim.

As previously noted, in thedMPLAINT, Williams also asserts a claim agai@teat
American for vexatious refasto pay, seeking penalties and attorneys’ fees udsiouri law
The particularstatute provides:

In any action against any insurance company to recover the amount
of any loss under a policy of automobile, fire, cyclone, lightning,

life, health, accidnt, employers' liability, burglary, theft,
embezzlement, fidelity, indemnity, marine or other insurance
except automobile liability insurance, if it appears from the
evidence that such company has refused to pay such loss without
reasonable cause or exeuthe court or jury may, in addition to

the amount thereof and interest, allow the plaintiff damages not to
exceed twenty percent of the first fifteen hundred dollars of the
loss, and ten percent of the amount of the loss in excess of fifteen
hundred dollars and a reasonable attorney's fee; and the court shall
enter judgment for the aggregate sum found in the verdict.

Mo. Rev. STAT. 8 375.420émphasis addéd Initially, the Court should note that the finding,
supra that summary judgment is na@pproprateon the breach of contract claim does not
foreclose an entry of summary judgment on a vexatious refusal to pay cldisngame

litigation.



The mere fact that a judgment determines insurance coverage

adverse to the position taken by the insurer isnofitcient in itself

to award damages for vexatious delay.
Boatmen's First National Bank of Kansas City v. Hawkeye-Security Insuranc@C&.W.2d
600, 603 (Mo. App.\V.D.] 1993. See also Wunsch v. Sun Life Assurance Co. of Cafdda
S.W.3d 146, 154 (Mo. AppW.D.] 2002 (“[t]he test for a vexatious refusal claim is not the
final resolution of the coverage issues but how willful and unreasonable the imsafesal was
as the facts appeared to a reasonable and prudent person at the time theassasked for
coverage.”).

The Court concludes th¥filliams has not produced sufficient evidence to create a
genuine issue of material fact on the willfulness of Great Americarsigension of her benefits.
Williams argues that the refusal was vexatious in that Great American terminated herafeceip
Temporary Total Disability benefits by statitigat “since [Williams had] reached MMI and
[was] no longer receiving or requir[ing] continuous care, [Williams was] ligibke for
Temporary Total Disabilt benefits.” Williams argueghat maximum medical improvement is
not a consideration for suspensiorifeimporary Total Disability benefitsnder the Policy. The
Court agrees and, had Great American based its decision entirely on that groumdythe C
would agree that a jury issue as to willfulness was presented. However, Greatakis letter
further statd that the benefits are being discontinued because Willieesano longer receiving
or requiring continuous care. As set out previously, giveuddfiaitions in the Policy, this was a
close and difficult questionWilliams has failed to offer summary judgment evidence to
establisha dispute as to whether Great American’s termination decisteen if ultimately

contrary to the Policy was ‘without reasonable cause or excuse
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In making this summary judgment ruling on trexatiousrefusal to pay allegation, the
Court rejectdVilliams’ argument that thRIDER APPLICABLE TORESIDENTS OFMISSOURI(“the
Rider”) applies to Temporary TotBlisability benefits payable under the Policy. The Rider
provides the following modification to the Policy:
Continuous Total Disabilify
€)) In no event will the minimum monthly benefits be less than $50.
(b) Any provision requiring the Covered person to be under a
Physician’s care while disabled will not apply once the Covered
Person has reached the maximum point of recovery from that
accident.
Williams argues that this modification should be appliefiegmporaryTotal Disability benefits
and, consequently, Great American had no basis to require any showing of Continaoins Car
terminating her benefitsThe Rider, however, plaingnd explicitlystates that the modification
eliminating a showing of Continuous Care in cases where a person has reacineahmax
medicalimprovement appsonly to Continuoud otal Disability The Court cannot and will
not create an ambiguity where none exists in the plain language employeeadby@erican.
The Rider does not create a genuine issue of fact regarding the willfulr@ssadAmerican in

terminating Williams’ receipt of Temporary Total Disability benefits.

For the foregoing reasons, it is

> Under the Policy, Continuous Total Disability is payable to an individual aftehtney
received the maximum payout of Temporary Total Disability benefits (and preetadditional
conditions). Although the Policy employs the nomenclature “Temporary” and “Continubus,”
seems the more appropriate terms might have been “Short Term” and “Long Term
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ORDERED thatDefendant Great American Insurance Company’s Motion For Summary
Judgmentfiled July 16, 2012 [Doc. 15] GRANTED IN PART AND DENIED IN PART.
Accordingly, simmary judgment is granted in favor of Great American on the ¢taim

vexatious refusal to pay, but denied on the claim for breach of contract.

/s/ John T. Maughmer
John T. Maughmer
United States M agistrate Judge
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