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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,,
Plaintiff
VS. Case No. 6:1tv-03367MDH
NEW PRIME, INC. d/b/a PRIME, INC. ,

Defendant

MS. DEANNA ROBERTS CLOUSE,

N— ) N N N N N\ " N N N N N

Intervenor.

ORDER

Before the Court is the EEOC’s Motion for Summary Judgment (Doc. Ng,. 219
Primés Motion for Summary Judgment @ti Claims forPunitive Damages (Doc. No. 226)
Prime’s Motion for Summary JudgmeBased on Title VII's Statute of Limitations (Doc. No.
224); Prime’s Motion for Summary Judgment on the EEOC’s Claim for a R&awping
Violation (Doc. No. 228)andPrime’s Motion for Summary Judgment as to All Claioysthe
EEOC on behalf of Claimants Not Parties to This Action (Doc. No. 2B@jintiff-Intervenor
Deanna Clouse has also filed a Motion for Partial Summary Judgment. (Doc. NoTRB&2).
Court has carefully considered the motions and related legal suggestiohasalso heard oral
argument from the parties.

As set forth herein, the EEOC’s Motion for Summary Judgment (Doc. Noi19)
grantedin part, and denied in parBrime’sMotion for Summary Judgment on all Claims for

Punitive Damages (Doc. No. 226); Prime’s Motion for Summary Judgment Based ovillTstle
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Statute of Limitations (Doc. No. 224); Prime’s Motion for Summary Judgment on the’'EEOC
Claim for a Recoré&Keeping Vidation (Doc. No. 228); and Prime’s Motion for Summary
Judgment as to All Claims by the EEOC on behalf of Claimants Not Parties to This @&atio.
No. 230) are deniedrinally, Plaintif-Interveror Deanna Clouse’s Motion for Partial Summary
Judgment igrantedin part, and denied in part.

BACKGROUND

Prime is a irregular route interstate trucking company that transports various
commodities everywhere in the United States, Canada and Mexico. Primppragimately
2,500 employeesyver 4,000 trucks and abo@;700drivers both independent contractors and
employees. Prime’s president is Robert Low and its general counsel is $tevier@. Mr.

Low is the founder, owner and president of Prime. John Hancock is the Director of iRgcruit
and Training and has worked at Prime since 1986. Rodney Rader is the Director of Tgchnolog
and has been with Prime for 25 years. Low, Crawford, Hancock and Rader are allrsneinbe
the Prime management team and messkly.

Prime initiated a Prime &dent Driver (PSD) Schodb assist withits recruitment of
drivers Prime seeks applicants for truck drivers who may already have their Commercial
Driver’s License (CDL) or who may ngethave a license. If an applicant does not have a CDL
license, thg can, but are not required to, attend Prime’s PSD $¢babtaintheir CDL.! In the
PSD program a student attends several days-sitertraining to obtain a CDL permit. Once the
permit is obtained, the student will drive ostberoad witha PSD prgram instructor foseveral

weeks to meet the requirements to obtain a CDL license. After this instructibif tlae student

! Prime does not require an applicant to obtain their CDL through its program.
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obtains a&CDL, they then becomeéligible to be hired by PrimeStudents in the PSD program are
not guaranteed employment withirRe.

If a student is hired by Prime out of the PSD program, the empisyben required to
drive with aPrime trainer for up to six (6) months.An employee in training, “trainee,” may be
on the road with their trainer for up to six (6) or eight (8) weeks at a time. Traabesit
enough driving experience must drive 50,86080,000 miles with a trainer before they can drive
alone. Existing Prime drivers volunteer to be instructors and trainers. A driver must have been
with Prime for one year to qualify for this positio®rime hasapproximately 60@00 drivers
who want to be trainers. In March 2012, Prime had fewer than 5 female trainers.

In 2004 Prime implementea@ “samesex trainer policy.” It required all applicants who
do not meet Prime’s experience requirements to receivetlogeoad training by an instructor
and/or trainer who is the same gender as the applicant unless there is sesRistipge
relationship between the female applicant and nmadgructortrainer. As sucha female
applicant would be assigned to a female instrdictoner unless she had a pexisting
relationship with a male instructor or trainer. Prior te #udoption of thigolicy, women were
put on trucks with the first availablastructortrainer regardless dheir gender. The sarmex
trainer policy was adopted after Prime was involved in a sexual harassisehraaght by three
female truck driver trainees.

The effect of this policy was that whenfemale applicant was ready to be assigned to a
trainer or instructor a female driver had to be available. However, based on the number of
female drivers available to traiRrime would place female applicants on a “female waiting list”

when drivers were not available. Prime did not have a male waiting list. Theeuait for

2 |f a new employee has a CDL licertsgt does not have the experience required, they will also
be assigned a trainer and must meet the trainee requirements before theyecalormkei
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assignment for a trainer appears to be disputedhsuparties agree female applicants were
placed on a waiting list while male applicants were not. Furihés,undisputedhatthe wait
period could be longer than a yeakancock, a member of the Prime management team,
assigned the truck driver recruiter to keep the female waiting list.

Plainiff Clouse a female, applied for enrollment with Prime’s driver training program.
Prior to applying, Clouse had been a team driver with a male truck driver. She kad wathe
trucking industry as a dispatcher and had obtained a Missouri Class B CDL in 1997 when she
lived in St. Louis. She had also previously been authorized to operate commerciakviehicle
and out of Canada and in Ohio. Wh@bouse had experience operating commercial vehicles
throughout the United States, she did not have a @l&BL, which was required by Prime to
drive a truck. Clouse applied to Prime for the training program so she could obtairs 8AClas
CDL. Shewas put on a waiting list as there were no female trainers availablanuary 2009,
Clousewas told Prime wold call her when they had a female trainer available but “not to hold
her breath.”Sheinformed Prime that she was willing to be trained by a man in order to enter the
training program but was told that was not allowed.

On July 9, 2009, Clouseldd a charge of discrimination with the Missouri Commission
on Human Rights alleging Prime had engaged in sex discrimination. SpegifiC&use
alleged that Prime told her that her application had been accepted but she could nat be hire
because she was female. The Chargedsthéereason given by Prime was thatauseClouse
was a female she could only be trained by a female. Howsw&maletrainers were available
then or in the near future. On or about July 23, 2009, Prime was served vaticeadd Charge.

On November 17, 200%e MCHR issued a Finding of Probable Cause and transferred the case

to the EEOC for furthemvestigation On April 1, 2010, the EEOC sent Prime a letter stating



“the EEOC'’s investigation of this charge nationwide in scope.” Approximately one year
later, on April 14, 2A1 the EEOC sent its Letter of Determination to Prinide EEOC set forth
its alleged evidence and stated “Based on the foregoing, there is reaszmadd to believe that
Respondent s subjected Charging Party and a class of female trainees to unlawful
discrimination by adopting a policy that denies female trainees training and yemepio
opportunities that are not denied to similasljuated male trainees...” The letter further state
that ‘[rlespondent has committed recdekping violations” and set forth the evidence the
EEOC proposed supperthis finding.

On the same day as the Letter of Determination, the EEOC sent its letter rggardin
conciliation. The letter stated “the cdlration period is the last opportunity to settle the charge
confidentially with the Commission. If conciliation efforts fail and the Commisklies suit
based on the charge, the terms of any settlement must be filed in court. Mdire®ver,
Commission will issue a press release when it files suit and again if there is a settlédme
May 3, 2011 Prime notified the EEOC that is was willing to commence the cadpailpabcess.
The EEOC then submitted its outline of expectations as to appropriate rerednesdlleged
violations. In this letter the EEOC stdt&4he Commission has identified approximately 675
potential victims of Respondent’s trainee assignment policy. (See attathedf Respondent
has information or documents showing that some females on the attached list did nie¢inave t
opportunity to work delayed or denied because no female instructor or traingvailable, then
Respondent should promptly provide that information. In addition, because hundreds of women
have applied for driving positions since Respondent implemented the policy in 2003, more
potential victims beyond those on the attached list may exist who will need to beaders

part of the conciliation.” The EEOC further stated the following with respect tetay relief:



Respondent agrees to make whole Charging Party, to include payment of back pay with
interest and payment of pecuniary compensatory damagepgeaaniary compensatory
damages, attorney’s fees and costs, instatement or front pay in Irestadément; make
whole all identified and stito-be identified victims, to include payment of back pay with
interest and payment of pecuniary compensatory damagepgeaniary compensatory
damages, attorney’s fees and costs, instatement or front jp@y of instatement;
Respondent agrees to assist the Commission in identifying and contactingithe eict

the attached list and additional potential victims; agree to set up a fund, in the amount t

be determined, to compensate victims.

Prime’s counsel reviewed the ligif 675 potential victims attached to the conciliation
letterand identified memn the list, as well asdividuals who had responded to the EEOC that
they had applied to Prime and been assigned a trainer, had applied to Prime but taken another job
instead, anadne femalghat had applied to Prime, been assigned a trainer but then did not take
the job because she became pregnant.

On June 7, 201 Prime submitted its response to the conciliation proposal and stated that
the claim filed with the EEOC wdsed by only oneindividual, Deanna Robertslt statedPrime
would consider the option of reaching a reasonable financial settlement ofaimer dPrime
indicated it was not interested in soliciting discrimination claims from 18 pagelist of
individuals attached to the EEOC's letter. Prirmdormed the EEOC ihad evaluated the
proposed types of injunctive relief and was especially interested in obtaonmg of the relief in
order to try and avoid future charges of discrimination and investigation by the EEQfe Pr
indicatedit “is very interested in conciliating Ms. Robert’s claims.”

On June 14, 2011, the EEOC failed conciliation and notified Prime. In its letter, the
EEOC stated “no further efforts to conciliate thisseawill be made by the EEOC.”

Subsequently, the EEOC filed the instant lawsuit.



STANDARD OF REVIEW

Summary judgment is proper if, viewing the record in the light most favorable tothe
moving party, there is no genuine dispute as toraaterial fact and the moving party is entitled
to judgment as a matter of law. Fed. R. Civ. P. 5@ta)otex Corp., v. Catret477 U.S. 317,
32223 (1986). The moving party is entitled to summary judgment as a matter of law if they can
establish theres “no genuine issue of material factAnderson v. Liberty Lobby, In@77 U.S.

242, 247 (1986). Once the moving party has established a properly supported motion for
summary judgment, the nanoving party cannot rest on allegations or denials but saidbrth
specific facts showing that there is a genuine issue for tdaht 248.

A question of material fact is not required to be resolved conclusively in favor of the
party asserting its existence. Rather, all that is required is sufficiedegnea supporting the
factual dispute that would require a jury to resolve the differing versions of trttlala Id. at
248249. Further, determinations of credibility and the weight to give evidence are therfancti
of the jury, not the judgeWieman v. Casey's General Stores, et @88 F.3d 984, 993 (8Cir.
2011).

DISCUSSION

1. All Conditions PrecedentHave BeenMet.

The EEOCargues they are entitled to summary judgment on the issue that all conditions
precedent to the filing of the lawstiiave been met. Prime has filed its own motion regarding
this issue- Prime’s Motion for Summary Judgment as to All Claims by the EEOC on behalf of

Claimants Not Parties to This Action (Doc. No. 230jitle VII authorizes the EEOC to bring

% The EEOC initially argued Prime failed to deny with particularity tilegation but
subsequently dropped this argument as it admitted its oversight of the AmemsieerAiled by
Prime.



suit in its own name,or on behalf of a person or persons aggrieved by the employer’s unlawful
employment practiceSee42 U.S.C. 8000(e)5(f)(1); andEEOC v. CRST Van Expedited, Inc.,
679 F.3d 657, 672 (BCir. 2012). However, an integrated, multistep enforcement procedure
must be followed in order for the EEOC to have authority to bring a civil action in fexbendl
Id. First, an employee files a charge with the EEOC setting forth the allegations that the
employer has engaged in an unlawful employment practide. Second, the EEOC is then
required to investigate the charge and determine whether reasonable cstsde believe that it
is true. Id. Finally, if reasonableause is found to exighe EEOC must attempt to remedy the
objectionable employment practice through the informal, nonjudicial meansafiaton. Id.,
see alsoQccidental Life Ins. Co. of Cal. v. EEOL32 US 355, 359 (1977).

The EEOC is obligated to conciliate in good faith before filing suit. 42 U.S.C. § 2000(e)
5(b); EEOC v. Asplundh Tree Expert C840 F.3d 1256 (f’lCir. 2003). The EEOC's statutory
duty to conciliate embodies “the congressional intent that enforceneeptfdcted wherever
possible without resorting to formal litigationMarshall v. Sun Oil Co592 F.2d 563, 565 (10
Cir. 1979). To satisfy the statutory requirement of good faith conciliation, the ERGC"(1)
outline to the employer the reasonatédeise for its belief that the law has been violated; (2) offer
an opportunity for voluntary compliance; and (3) respond in a reasonable and flexioler e
the reasonable attitudes of the employeksplundh 340 F.3d at 1259. Whether the EEOC has
adeyuately fulfilled its obligation to conciliate is dependent upon the “reasonableness and
responsiveness of the [EEOC’s] conduct under all the circumstanicesThe EEOC claims it
has met these elements by (1) investigating the Roberts charge; (2) sseagponable cause
determination; and3) attempting conciliation. For the reasons set forth below, this Court

agrees.



A. Investigation and Reasonable Cause Determination

On July 9, 2009, Clouse filed a charge of discrimination with the Missouri Commission
on Human Rights against Prime alleging sex discrimination. Altmastears later, on April
14, 2011 the EEOC sent its Letter of Determination to Prim&he EEOC condtted an
extensive investigation of this charg@ almosta two year period. As such, the issue is not
whether theEEOC conducted an investigation, rather, whether the EEOC was required to
investigate the nooharging parties claims, or in this case,libieof potential victims.

The EEOC'’s investigatioomustreasonably grow out of the charge and the lawsuit must
be like or reasonably related to the underlying EEOC char§ee EEOC v. Jillian’s of
Indianapolis, IN, Inc.279 F.Supp.2d 974, 979 (S.D.ID03). The EEOC may seek relief on
behalf of individuals beyond the charging parties and for alleged wrongdoing beyond those
originally chargd; however, the EEOC must discover such individuals and wrongdoing during
the course of its investigationd. at 980;see also EEOC v. Harvey L. Walner & Asséd. F.3d
963, 968 (' Cir. 1996). The EEOC may allege in a complaint whatever unlawful conduct it has
uncovered during the course of its investigation, provided that there is a reasoealde n
between he initial charge and the subsequent allegations in the compladnt. The initial
charge, the investigation and conciliation efforts must relate with the allegatithe complaint
to provide the defendamimployer adequate notice of the charges ayainand a genuine
opportunity to resolve all charges through conciliati#EOC v. Outback Steak House of Fla,
Inc.,520 F.Supp.2d 1250, 1263 (D.Col0.2007).

Prime argues the EEOGiiled todiscover the allegedly aggrieved individuals during the
course of its investigation. It further argues that EEOCcannot make claims on behalf of

individuals not made part of the conciliation proceBame base#s agument orEEOC v.



CRSTVan Expedited, Inc§79 F.3d 657 (‘QCir. 2012) CRSTinvolved a plaintiff who alleged
she was sexually harasdayglher lead trainers. The EEOC attempteéind other individuals
who may have claims regarding sexual harassment by the same or other CR&/Eesn|i
addition, he EEOC attemptei find other potential claimants after its initial lawsuit was filed.
The Court heldn that instancéhe EEOC could not “go on a fishing expedition” for other
potential claimantafterit filed its lawsuit.

To the contraryhere the initial Charge of Discrimination indicated that the complaint
concerned females not being hired based on their gender. It more specifatally ‘Sthe
reasoning provided to Complainant by Respondent was that leesta@isvas a female she cannot
be trained by any available trainer but only by a female trainer and no trditl@ssgender are
available now or in the near future.” Prime was made aware that its policyinggsathe sex
training was at issue upon rgueof the Charge of Discrimination. Furthére EEOC's initial
letters put Prime on notice that they were investigating on behalf of “similarlyesitua
individuals” with regard to the same-sex training policy. Un@#STthe initial charge did not
involve a single claim of sexual harassment, but rather involeeth@any widgolicy that
applied to all females. Prinveas put on notice through thmtial charge and theubsequent
investigation that any females that were subject to the policy, orspeddfically put on the
waiting list, were part of thEEOC’sinvestigation. Prime was also put on notigethe EEOC,
prior to the filing of the lawsuithat the investigation of its sarsex policy was “nationwvide.”
While the EEOC may not hawpecificallyidentified each femald’rimehad adequate notice of

thepotential class members
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Even more telling is the fact that Prime was in control of the information regarding
females affected by the same sex policy. Prime was at all tincesitrol of the information
and had documentatidrackingpotential claimants in itsfemale waiting list

The EEOC'’s scope of the investigation in this matter was €lggoertained to theame
sex training policy implemented by Prime, including the femad#ing list for potential
applicants, traineesnd potentiatmployees. Prime’s reliance on the fact€RSTis
unpersuasiveHere,the EEOC’anvestigation of the sam&ex policyis substantiallydifferent
than an individual claim of sexual harassment by a driver against her supeRudber, it is
undisputed the policy was appliedfemales on a natiewide scopewithin Prime’s company

B. Conciliation.

The EEOC is obligated to conciliategood faith before filing suit. 42 U.S.C. § 2000(e)
5(b); EEOC v. Asplundh Tree Expert C840 F.3d 1256 (f’lCir. 2003). The EEOC's statutory
duty to conciliate embodies “the congressional intent that enforcement be effdatesver
possible withat resorting to formal litigation."Marshall v. Sun Oil Co592 F.2d 563, 565 (10
Cir. 1979). To satisfy the statutory requirement of good faith conciliation, the EEGEC"(1)
outline to the employer the reasonable cause for its belief that the law has leten V@) offer
an opportunity for voluntary compliance; and (3) respond in a reasonable and flexioler e
the reasonable attitudes of the employd&tBOC v.Asplundh Tree Expert C840 F.3d at 1259.
Whether the EEOC has adequately fulfilled its obligation to conciliate is depemgentthe
“reasonableness and responsiveness of the [EEOC’s] conduct under all theteinces.”Id.

The EEOC asserts thiaitmet this requirement by submitting its written propodatime
argues thanhot only didthe EEOC fail to investigateny of the additionahdividualsin the list

of potential claimantsbut alsothat this failure to investigatendermined any opponmity to
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conciliate Prime’s position is that the EEOC failed to conciliate based on the fact that the
number of claimants was unknown.

The EEOC'’s conciliatiorietter sets forth that “based on lists and other information
provided by Respondent, to date the Commission has identified approximately 675 potential
victims of Respondent’s trainee assignment policy. (See attached lIstjurther states, “In
addition because hundreds of women have applied for driving positions since Respondent
implemented the policy in 2008 ore potential victims beyond those on the attacheadnigst
exist who will need to be identified as part of the conciliatiofeiphasis addg¢d On June 7,

2011 counsel for Prime respatito the EEOC’s conciliation letter statintAlthough Prime
might consider the option of reaching a reasonable financial settlement ofda@mgDRoberts]
claim presented in her Charge of Discrimination, it is not interested in solicitingndrsation
claims from the 18 page listing of persons denominated “Potential Victims” in theragatto
your letter of May 12, 2011.” Prime further states regarding the other relight “to that
extent, it would lke to work with the EEOC in trying to formulate a policy which would gain the
approval of involved persons at the EEOC.” Prime further states it “is very sietere
conciliating Ms. Robert’s claim.”Prime expressed no interest in considering compensation for
any women affected by the policy other than Ms. Roberts.

On June 14, 2011, one week later, the EEOC regubihét “New Prime, Inc. is not
willing to provide monetary relief for any potential victim listed on the attachment to
Investigator Harold Emde’s letter of May 12, 2011. Accordingly, no further etimdsnciliate
this case will be made by the EEOC.”

In this case, while the length of names included on the list attached to the EEOC'’s

conciliation letter is concerning, so too is the fact that Prime did not mamtgroducethe
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“female waiting list” Prime argues the EEOC failed to identify the specific claimants who were
discriminated against by its sarsex policy and instead submitted a lengthy list of names in an
effort to go on dfishing expedition.” It should be noted that Prime’s criticism of the list of 675
names was a list the EEOC was able to whittle down from the over 30,000 namegivtendsy
Prime. It is clear Prime was the only entity in control of the documentwineild have given
the parties the specific information neededhe names of any individuals subjected to the
policy. The waiting list maintained by Prime was specifically all the female appsievho were
unable to move forward because of the samdraining policy.

In fact, Prime’s failure to preserve the lists and cooperate in identifying women impacted
by the policy was largely responsible for the difficulty the EEOC hdicahizing the list. Prime
was put on notice at a very early stagehia EEOC’s investigation that it was investigating the
samesextrainer policy on a natiewide scope. Further, once put on notice, Prime was in
control of the information of what individuals may or may not have been subjgsstimesex
policy and how best to evaluate who the potential claimants may be.

Unlike CRST where the EEOC was attempting to track down other females who may or
may not have been sexually haras$enlethe EEOC was investigating a policy that applied to a
very defined class of individuaisfemale applicants who were in need of training to qualify for
employment with Prime Here,Primenot onlyknew that the list of potential victimsowld be
those individuals subject to the sasex training policy, it ad created and maintained a female
waiting list identifying thevery individuals who were subjected to its policy.

While this Court is underwhelmed by the EEOC’s attempt at conciliation, it finds that it
did meet the low hurdle of attempting a reasonable and responsive conciliation probdest W

is clear that the EEOC did not make efforts to further any negotiations with, Rieste their
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response regarding some of the issues presented, the Court is not persuadedstleaioiingh to
prevent tle case from meeting the requirements for the filing of the instant latvafihether
the EEOC has adequately fulfilled its obligation to conciliate is dependent upon the
reasonableness and responsiveness of its conduct under all the circumsthacasurt finds in
this case that burden has been midie EEOC’sMotion for Summary Judgment SRANTED
as to all conditions precedent to filing this lawsamtdPrime’sMotion for Summary Judgment as
to all Claims by the EEOC on Behalf Gfaimants Not Pams to this Action (Doc. No. 230) is
DENIED.

2. Pattern or Practice of Sex Discrimination

To establish a prima facie case of pattern or practice discrimination, Plaiastfshow
that the discrimination was the company’s standard operating procedurrnational
Brotherhood of Teamsters v. U.831 U.S. 324, 360 (1977)ln International Union, UAW v.
Johnson Controls, Inc499 U.S. 187 (1991)he defendant operated a battery manufacturing
plant and the company implemented a policy to “protect” women employees from exmosure t
lead. The company stated that it was protecting women “capable of beardrgrchitom lead
exposure and therefore the policy was not discriminatory. The Court held that “shen bia
Johnson Controls is obvious. Fertile men, but not fertile women are given a choicenashier w
they wish to risk their reprodtice health for a particular job... [The employer’'s] fetal

protection policy explicitly discriminates against women on the basis of thxeir kk at 197.

* The Court notes that the EEOC’s analysis of this Court’s previous Order on the roption f
Protective Order (Doc. No. 200) is misguided. The EEOC argues that based upon tle Court’
previous Order, Prime may not challenge the sufficiency of the EEOCstigaton. While the
Court did state that further discovery on the EEOC'’s investigation was unmngcéddsather

stated “... defendant may be able to raise certain challenges to the EEOC’s comgtiatess,

as discussed IBEOC v. CRST Van Expeditédc., 679 F.3d 657 (8Cir. 2012)” at a later time.
(Doc. No. 200).
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In this case, Prime adoptadamesex driver policy. The policy stated that women who
appled to be students or entry level traineesuld only be assigned to a female instructor or
trainer, unless she had a fmesting relationship with a male instructor or traiRerPrime
contenddt put the policy in place in order to protect female applicants. However, the policy is
facially discriminatory much like the policy ifdlohnson Controlin that it places limitations on
the opportunities for female applicants to be trained versus rRaor to this policy being
implemented women were put on trucks with male or female drivers on a first ca@nsefired
basis. The samsex policy created a waiting list for femalevhile none existed fomales
Therefore, there is no question the polargated an impermissible impedimeattraining and
employmentor female drivers that the male drives did not fatais was no small impediment
but one which could require women to remain on the waiting list for a year or more while me
faced no such diey. The Court findsPrime’s same sex policy was the company’s standard
operating procedure and facially discriminatory resulig in disparate treatment of female
applicants and drivers.

Once theCourt finds the policy is facially discriminatony looks to whetherthe
employer can providan affirmativedefense to permit #épolicy. Prime asserts the affirmative
defense that sex is a bona fide occupational qualificatiBR@Q’). Section 2000&(e)(1) of
Title 42 of the United States Codtates dona fide occupational qualification is a qualification
that is reasonably necessary to the normal operation of that particular busieetEsmise.The
employerbeasthe burden of establishing the affirmative defense that a particular quadifica
a BFOQ. SeeMeacham v. Knolls Atomic Power Lab54 U.S. 842008) Further, he BFOQ

defense is extremely narrow and does not extend to the protection of emplbyeesational

® Prime suspended this policy in 2013.
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Union, et al, v. Johnson Controlgl99 U.S.at 200-203 Prime argues its sarsex training
policy was based oits safety and privacy concerifigr women and therefore is a BFOQhis
Court does not agree.

In Johnson Controlshe Court stated “thprofessed moral and ethical concerns about the
welfare of he next generation do not suffice to establish a BFOQ of female stebi@gisions
about the welfare of future children must be left to the parents who conceive, bear, sagport, a
raise them rather than to the employers who hire those pareirigernational Union et al, v.
Johnson ControlsA499 U.S. at 207. It further stated “azases have stressed that discrimination
on the basis of sex because of safety concerns is allowed only in narrow cinoasistéd. It
is clear that the BFOQafey exception is limited to instances in which sex actually interferes
with the employe's ability to perform the jobld. Gendemust relate t@an employee’sbility
to perform the duties of the job in order for the BFOQ to apply.

This Court has no difficulty concludinthat Primecannot establish a BFORased on
safety concerns.Prime admits that “a woman’s gender does not interfere with her ability to
perform the job of truck driver or to be trained as a truck driver for Prime.” eRriargument
that the samsex trainer policy is necessary to protect the sadety privacyof women is
without merit. Similar taJohnson Controlgshe women who apply for positions at Prime should
be allowed to make their own decisions regarding their potential employntaint thie trucking
industry. Prime argues it implemented the policy “to better provide for the privacy afivessl
and for the “safety of female drivers, and to protect them from unacceptabledoemahuding

harassment, assault and rape.”

® Prime states prior to implementing the sase& trainer policy it already had a zero tolerance
policy, a complaint procedure available to students and drivers, a panic button on its satell
communications equipment and an 800 hotline number to call for help.
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As the Court stated inlohnsonfor a BFOQ to be available there must be more at stake
than an individual woman’s decision to weigh and accept the risks of employideat 206.
While the Court inJohnsonwas interpreting the issue of safetyder a BFOQ defensthe logic
equally applies to the issue of privacyHere, Prime not only createzh obstacle for female
applicantsit also removed a female applicant’s ability to make her own decision wittrdremar
any alleged safety or privacy ecerns she may or may not encounter with the potential job
Further, Prime offers no precedent for a BFOQ defense to apply to an eeiplown privacy
concerns. The cases cited to the Court discuss third party privacy isSeeblernandez v.
Univ. of St. Thomas/93 F.Supp. 214 (D. Minn. 1992)(discussing privacy issues of female
residents in dormitories)Rabino v. Iranon145 F.3d 1109 (9 Cir. 1998)(discussing privacy
interest of female inmates); anbrwood v. Dale Maintenance System, 1580 F.Suppl1410
(N.D. 1ll. 1984)(discussing privacy issuesindividuals using washrooms).

In addition, Primés argument that the females affected by its sametrainer policy
were third parties because they were not yet Prime “employedsSingeauous. The sarmsex
trainer policy resulted in sex discrimination prohibited by Title VII when iv@néed women
from obtainingenrollment in their PSD arjdbs based on their gender. For all these reasons, the
Court finds there is no genuine issue ditemial fact with regard to the discriminatory nature of
the samesex trainempolicy and the CourGRANTS Plaintiff’'s Motion for Summary Judgment
on this issue.

3. Runitive Damages

The EEOC argues that summary judgment should be granted in its favor on the issue of
punitive damages. Title 42 U.S.C. § 1981a(b) provides in pertinent part: “A complaining party

may recover punitive damages under this section against a respondent ... if the cogplaini
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party demonstrates that the respondent engaged in a discriminatory practiogrionrdisory
practices with malice or with reckless indifference to the federally protectéts raf an
aggrieved individual.” Prime has also filed a Motion fcsummary Judgment on the issue of
Punitive Damages. (Doc. No. 226). Prime argues summary judgment should be ienferer
of Prime and against Plaintiffs on all claims for punitive damages.
Malice and reckless indifference can be shown by demonstrating that an employe
discriminated “in the face of a perceived risk that its actions will violate fetdaval Dominic
v. DeVilbiss Air Power C0493 F.3d 968, 974 (BCir. 2007). The employer’s state of mind
regarding its knowledge that it “may be acting in violation of federal lawith@awareness that
it is engaging in discriminatighis relevant to a claim for punitive damagedd. Thus, in order
to be liablefor punitive damages, an “employer must at least discriminate in the face of a
perceived risk that its actions will violate federal lawEEOC v. Siouxland Oral Maxillofacial
Surgery Assoc., L.L.P578 F.3d 921, 925 KBCir. 2009)(remanding solely on issue of punitive
damages and ordering district court to allow jury to determine)issue
It is undisputed Prime’s general coundét. Crawford,is familiar with Title VIl and has

handled multiple issues for Prime regarding employment laWsawford testiled he was
responsible for encouraging and creating the ssemdraining policybut also testified he did not
“‘do much legal research” on itCrawford was als@ware another trucking company had, at a
minimum, been investigated by the EEOC for implementing a sinséanesex trainingpolicy.
Crawford testified:

Q. No. Would you violate a civil law to protect women?

A. 1 did, yes. We did exactly what we thought was the right thing. Our

interpretation of this policy were in the best interest oféehgsmen. They were

also consistent and congruent with the 2003 or 2004 case and what we learned
during that case.
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Here, Plaintiff hasclearly provided sufficient evidence justify a potentialaward of
punitive damages. However, hat does not mean an award of punitive damages should be
entered as a matter of law. s/et forth inEEOC v. Siouxland Oral Maxillofacial Surgery
Assoc., L.L.P578 F.3d 921 (8 Cir. 2009), the issue of punitive damages should be submitted to
a jury when such a question std Primeclaims the policy was motivated out of concern for the
safety of female drivers. It asserts, in spite of the testimony of its §eoerssel at deposition,
that it was not aware the policy violated federal.laWhile the position is not padularly
credible given the deposition testimony of legal couyrtbel Court will allow Prime to further
explain its position at trialAs suchbecause a genuine issue of material fact exists with regard to
punitive damagethe EEOCs Motion for Summary Judgment on Punitive Damagd3ENIED
and Prime’s Motion for Summary Judgment on Punitive Damages (Doc. No. 22@)ss
DENIED.

4. Backpay and instatement

Plaintiff argues that Clouse and foifiiye other women applied for truck driver jobs with
Primeduring the period of February 2008 through December 2011. The EEOC argues that these
women were all “approved” by Prime but were either put on a waiting list,leidhad to wait
because no trainers were availablewerenever contacted after they meapproved. Plaintiff
claims these individuals “are entitled to backpay in amounts to be determined. at i
EEOC moves the Court to rule each Claimant was discriminated against byaadntieen to
allow a jury to decide the amount of any backpdrime argues that this request is premature
because the EEOC has not proven liability for each claimant and it has not prg\eoaomic
injury. This Court agreethe EEOCS request for summary judgment regarding the issuance of

backpay is prematureHowever, backpaynd instatementay indeed be among thelief to
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which someplaintiffs may be entitled. At this time,genuine issue of material fact exists with
regard to each individuatlaimant’'s entitlement, if any, to backpay or any other paknt
damages. As sucthe EEOCS Motion for Summary Judgment requesting the Court to rule that
each claimant is entitled to backpayd instatement ISENIED .

5. Statute of Limitations.

Primés Motion for PartialSummary Judgmeriitased on Title VII'sstatute of limitations
moves the Court to grant summary judgment on the clainse\adn (7)of the non-intervenor
claimants. (Doc. No. 224 Prime argues these claims are untimely and thereforebamed.

Plaintiffs’ First Amended Complaint clearly sets forth that its claims are brougiignt
to § 706 and 8 707The EEOCs pattern or practice claim of discriminatiambased on Prime’s
samesex trainer policythat deprived females of equal employment opportunities because of
their sex. The EEOC arguethere is no applicable limitation periéor 8 707 pattern or practice
cases. Citing EEOC v. Mitsubishi Motor Mfg of America, In@90 F.Supp. 1059 (C.D. Ill.
1998)

Prime argues any “class members” who were allegedly subjected tantaeful
employment practice are limited to a 300 day period for the filing of the ch@igeg EEOC v.
CRST Van Expedited, In6G15 F.Supp.2d at 87379. Prime also argues when the EEOC
expands its investigation to include a patterpractice clamn the filing date of the charge is
deemed to be the date on which the EEOC notified the Defendant that it was egpéndi
investigation to encompass pattern or practie&OC v.Optical Cable Corp.169 F.Supp.2d
539, 547(W.D. Va. 2001) Prime therefee believeghe notice began on April 1, 2010 when it

received a letter sayinipe EEOC’sinvestigation was natiewide in scope. Primassertany
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claimsof unlawful employment practicebat fall before June 4, 2009 (300 days prior to April 1,
2010)aretime-barred’

TheEighthCircuit hasnot ruled on whether a statute of limitations applies to a pattern or
practice claimbroughtunder § 707. Further,district courtsare in disagreememegarding the
application of a statute of limitations to thedaims A few courts have applied the limitations
period of § 2000&(e) to pattern and practice claims brought by the EEG€r e.g., EEOC v.
Optical Cable Corp,169 F.Supp.2d 539 (W.D. Virginia, 200BEOC v. Bass Pro Outdoor
World, 884 F.Supp.2d 499 (S.D. Texas 2012); BDC v. Sears, Roebuck & C490 F.Supp.
1245 (M.S. Ala. 1980). However, other courts have not applied the limitations p&eece.q.,
EEOC v. Sterling Jeweler2010 WL 86376 (W.D.N.Y. Jan. 6, 201(EOC v. Mtsubishi
Motor Mfg of America, Inc.990 F.Supp. 1059 (C.D. lll. 1998EEOC v. Dial Corp.,156
F.Supp.2d 926 (N.D. Il 2001)(“the application of a limitations period in a 8 707 action does not
make intuitive or legal sense”gcolari Warehouse Mkts., Inet88 F.Supp.2d.117 (D. Nev.
2007) andEEOC v. LA Weight LosH09 F.Supp. 2d 527 (D. Maryland 2007)(imposing
limitations period on the EEOCs charge would be inconsistent with the very natupaibéra
or practice violation).

Prime relies on theolva District Court’s opinion ifcEEOC v. CRST Van Expedité&d5
F.Supp. 2d 867 (N.D. lowa 2009) to suggest a court withinEighth Circuit has ruled the
statuteof limitationsappliesto pattern or practice claimgdowever, inCRSTthe Court held that
“the EEOC had presented the court with insufficient admissible evidence fooaabkesjury to
find that CRST has engaged in a pattern or practice of tolerating sexuahteare’$dd. at 876.

Further, it heldthe EEOC's entire atgnent was premised upon immunity from the statute of

" The seven claimants Prime asserts are time barred applied for positicnsean2008 and
early 2009.
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limitations because it had a viable pattern or practice case but the Coureelisalgk The

Court held there was no such pattern or practice clmseFurther, a review of th€RSTcase
shows it wa a 8§ 706 claim, and did not include a § 707 allegati®ae EEOC v. CRST Van
Expedited2009 WL 2524402 (N.D. lowa August 13, 2009). As previously discussed, Prime’s
reliance onCRSTis dissimilar to the facts in this case. The plaintiffdRSThad aclaim of
sexual harassment against her supervisor and the EEOC attempted to bringwooteerwho
claimed to be sexually harassetiere, theCourt holds Prime implementeddascriminatory
policy that applied to all femalesThe EEOC therefore has dsliahed its claim for pattern or
practice violations. Further, the investigation of the original charge was based on a class of
individuals who were affected by Prime’s same sex trainer policy.

After reviewing numerous casesliscussing this issuethis Court agrees with the
reasoning of district court in lllinois that statetthe very nature of a pattern or practice case
attacking systemic discrimination by a company seems to preclude the applicaton o
limitations period.” EEOC v. Mitsubishi MotoManuf. Of America, Inc.990 F.Supp. 1059
(C.D. lll. 1998). As such, this Court agrees that no limitation period applies tEH®@C's 8
707 claim and as such, Prime’s Motion for Partial Summary Judgment based oNITstle
Statute of LimitationgDoc. No. 224)s DENIED.

6. Records

The EEOC’s Motion also seelsimmary judgment on Prime’s alleged violations of
record keeping regulationsPrime hasalso filed a Motion for Summary Judgment on the
EEOC'’s Claim for a Record Keeping Violation. (Doc. No. 228he EEOC argues that Prime
failed to maintain records pursuant to 29 CFR 8§ 1602.14 which states:

Any personnel or employment record made or kept by an employer (including but not
necessarily limited to requests for reasonable accommodation, applicatien f

22



submitted by applicants and other records having to do with hiring, promotion, demotion,
transfer, layoff or termination, rates of pay or othterms of compensation, and selection
for training or apprenticeship) shall be preserved by the employer foiod péone year
from the date of the making of the record or the personnel action involved, whichever
occurs later...Where a charge afiscrimination has been filed. the respondent
employer shall preserve all personnel records relevant to the charge or actiinalinti
disposition of the charge or the action. The term “personnel records relevant to the
charge,” for example, would inale personnel or employment records relating to the
aggrieved person and to all other employees holding positions similar to that held or
sought by the aggrieved person and application forms or test papers completed by an
unsuccessful applicant and by all other candidates for the same position ashatt
the aggrieved person applied and was rejected. The date of final disposition oftjge cha
or the action means the date of expiration of the statutory period within which the
aggrieved person may bring an action in a U.S. District Court or, where an action is
brought against an employer either by the aggrieved person, the Commission, or by the
Attorney General, the date on which such litigation is terminated.
It is undisputed that Prime created and maintained a female waiting list regamisayriEsex
training policy. The spreadsheet, or waiting list, was used to keep track ob$eavahiting
training. If a female could not be contacted, indicated that shenwaknger interestedor
started in he PSD school, hename would be deleted. The “working” spreadsheas
overwritten with additions or deletions. Prior March 2011 Prime failed to retain prior
versions of the list when changes were made.
The EEOC claims Prime was put on noticegteserve all versions of the waiting list on
multiple occasionsThe Notice of Charge served on PrioreJuly 23, 2008 pecifically referred
to 29 C.F.R. § 1602.14. Further, the EEOC investigator ateletastfour written requests for
information regarding documenpgrtaining to the samsex policy and women affected by the
same Specifically, on February 10, 20le EEOC sent a letter requesting the names and other
information for all females who applied from January 1, 2006 to be a truck driver trainee but
were not hired or assigned to a trainer because a trainer of the same gendeawedable. On

March, 18, 2010 after not receiving a response, the@®@m®a@iled an administrative subpoena to

Prime requesting the same informatid@n April 1, 2010, Prime received a letter notifying it the
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EEOC's investigation was nationwide in scope and covered the time period January 1, 2006
through the date of the letter. On May 21, 20@me was sent another letter regarding requests
for information from the EEOC pertaining to the female applicants who were not assigned a
trainer or instructor. On August 12, 201Be EEOC requested all copies of waiting lists. On
August 31, 2010Rrime sent a letter stating
“unfortunately the data fieldsere unable to provide any information as to any drivers
who may have been on a waiting list for a same sex trainer, since no such imiermati
was recorded in the status fields searched, nor in any electronic fields aféeo
documents existing which would provide any information as to individuals who could not
be assigned to a trainer because a same sex trainer was not available... Prime simply has
no “document” within the definition you provide or as commonly defined, containing any
list of driver apfications waiting to be assigned to a same sex driver.”
On December 20, 201the EEOC requested eite interviews of Prime personnel. On January
6, 2011 during an orsite interview the EEOC investigator was given a female waiting list and
told the waiting list was kept as an excel spreadsheet. Previous versions of thg Nsaivere
not retained. On January 19, 2011, the investigator specifically requested “@hyetany
and all waiting lists’a final time. The waiting lists were nhpreserved prior tMarch2011.
Prime argues it was not required to retain the waiting list because it was “notbrag
than a working tool to make sure that we’re just keeping track of who can make stineyha
ready to go.” Prime further arguésat no individual applicant information has been lost or
deleted. Primeontendghat the failure to maintain the waiting list does not preclude the EEOC
from identifying the female applicants who had to wait for a traineres&hargumentare
disingenuous. As previously discussed, Prime was the only entity in control of the irdarma

regarding potential victims and the EEOC attempted to obtain that information fiom a

enormous list of names it was provided.
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While the Court finds these factay besufficient to state a claim of record keeping
violation, the EEOC’s Motion foBummaryJudgmenseeks an order granting specific injunctive
relief prohibiting Prime from arguing the EEOC’s claims should be limited to thosdicaky
identified by the EEOC during its investigation. Prime filed a Motion seeking this relisf
Motion for Summary Judgment as to all Claims by the EEOC on Behalf of Claimariantiet
to this Action (DocNo. 230) -which the Court has denied.h@refore, the Qart is not inclined
to issue anyurther “specific injunctive relief’at this time. Wherefore, the CoulDENIES the
EEOC’s Motion for Summary Judgment on this issunel alsoDENIES Prime’s Motion for
Summary Judgment on the EEOC’s Claim for a Record-Keeping Violation. (Doc. No. 228)

7. Spoliation.

Spoliation occurs when a party intentionally destroys evidenBedistrict court is
required to make two findings before an advergerence instruction is warranted: (1) “there
must be a finding of intentional destruction indicating a desire to suppress the truth2)and (
“[tihere must be a finding of prejudice to the opposing part§tevenson v. Union Pacific
Railroad Co.,354 F.3d 739, 746, 748 (8th Cir.2004¢ge also, Hallmark Cards, Inc. v. Murley
703 F.3d 458" Cir. 2013).

The Court is required to consider whether the destruction of a record was made in
circumstances here the party “knew or should have known that the documents would become
material.” Id. There must be some indication of an intent to destroy the evidence for the purpose
of obstructing or suppressing the truth in oriderthe sanction to be considerdd.

After careful review oPlaintiff's Motion, the Court finds that it does not have enough
evidence at this time to issue a ruling on Plairgtififaim for spoliation. If neededpon request

the Courtwill hold an evidentiary hearing on Plaintdftlaim for spoliation at a later date. After
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the Court has heard evidence from the partieBlamtiff's claim for spoliationit couldissue a
ruling as to whether Plaintiff has enough evidence to support sanctions that woualat \&arr
adverse inferercinstruction at the trial in this matteiHowever, at this time, a genuine issue of
material fact exists with regard to whether Prime commgpediation to justify sanctions and
thereforethe EEOCs Motion for Summary Judgment on SpoliatiorDENIED .

8. Plaintiff -Intervenor’s Motion for Partial Summary Judgment.

Plaintiff —Intervenor Ms. Clouse has filed a Motion for Partial Summary Judgment
moving the Court to find that Prime violated Title VIl by failing to hire her and finthag
Prime is liable to her for damages and equitable relief as requested in haai@onAs fully
discussed herein, the Court has held that Prime’s samgainer policy violated Title VIl and
that Prime’s argument regarding a BFOQ defense is denied. Prime’s mpptusiClouse’s
Motion for Partial Summary Judgment (Doc. No. 2443es the same argument regarding
Prime’s position that it is entitled to a BFOQ exception to liability. Prime does notraise
additional arguments regarding Clouse’s specific claims as they @lae individually.
Therefore, for the reasons aldgadiscussed, the Court finds that Clouse is entitled to partial
summary judgment regarding Prime’s violation of Title VII and the discriminatduyenaf its
samesex policy. However, a genuine issue of material fact exists with regireldamages
and equitable relief Clouse may be entitled. Therefore, the GRANTS in part, and
DENIES in part, Clouse’s Motion for Partial Summary Judgment. (Doc. No. 222).

CONCLUSION

Wherefore the Court ORDERS that the EEOC’s Motion for Summary Judgment (Doc.
No. 219) isSGRANTED in part, andDENIED in part. Prime’s Motion for Summary Judgment

on all Claims for Punitive Damages (Doc. No. 2BA)ENIED ; Prime’s Motion for Summary
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Judgment Based on Title VII's Statute of Limitations (Doc. No. 22BENIED ; Prime’s
Motion for Summary Judgment on the EEOC’s Claim for a Record-Keeping Viol&amn (No.
228)is DENIED; Prime’s Motion for Summary Judgment as to All Claims by the EEOC on
behalf of Claimants Not Parties to This Action (Doc. No. 28@®ENIED andPlaintiff-
Intervenor Deanna Clouse’s Motion for Partial Summary Judgment (Doc. Nois222)
GRANTED in part, andDENIED in part.

IT 1S SO ORDERED.
DATED: August 14, 2014

/s/ Douglas Harpool
DOUGLAS HARPOOL
UNITED STATES DISTRICT JUDGE
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