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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

LARRY McKAIG and
HEATHER McKAIG,

Plaintiffs,
No.6:11-CV-4014-DGK
V.

A AP S S

TANEY COUNTY, et al., )
)

Defendants. )

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case arises from the commercial development of a piece of property near the
Plaintiffs’ home in Taney Couwnt Missouri. Plaintiffs Larryand Heather McKaig allege the
Taney County Defendaritissued Defendants Bill and Kellajors an emergency waiver and a
change in land-use permit in violatiohstate law and county zoning rules.

Plaintiffs originally filed sit under state law and 42 U.S.§€.1983 seeking injunctive
relief, damages for the diminished value of th@bperty, and attorney$ées. In May of 2012,
after a two day trial, a jury founfdr all Defendants on Count IV, te1983 claim. The parties
subsequently submitted proposed findings of éaxt conclusions of law (Docs. 101 and 110) on
the remaining claims, Counts | — Ill, which alkteench tried. After carefully considering the
record and the parties’ Stiptilen of Uncontroverted Factsd Issues (Doc. 59), pursuant to
Federal Rule of Civil Procedut(a) the Court now isss its findings ofact and conclusions
of law on the remaining claims. Holding tthe County Commission exceeded its authority in

granting the emergency waiver,tlihe Planning Commissn did not err ingsuing the Division

! The Taney County Defendants are alféelants except Bill and Kelly Majors.
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lIl permit, the Court finds in Plaintiffs’ favor oa portion of Count II, but finds in Defendants’
favor on all remaining counts.
Findings of Fact

The Court finds the relevant facts are as folldwEhis dispute concerns the permitting
process accompanying the commercial developroka piece of land (“the Property”) owned
by Defendants Bill and Kelly Majors. The Pssty is located at 13159S Highway 160 in an
unincorporated part of Taney County, Missouri. Plaintiffs Larry and Heather McKaig own and
live in a house located across the highwaynfrthe Property at 13114 U.S. Highway 160 in
Taney County, Missouri.

Between February 19, 2010 and SeptembeRQ50, Eddie Coxie was the Administrator
of the Taney County Planning &Zoning Department and theédsignated official” appointed
by the Taney County Planning Commission (“®lanning Commission”pursuant to Section
64.865 RSMo. As the designateffimal, Coxie was responsiblf®r operation of the Planning
and Zoning Department and administrationtttd Taney County Devgbment Guidance Code
(“the Guidance Code”), as directbg the Planning Commission.

After driving by the Property and seeing lprenary construction work occurring, Coxie
sent a letter to the record pers of the Property on or alideebruary 19, 2010, expressing his
concern that the Property wasriedeveloped without the approgagermits. In response, Bill
Majors contacted Coxie and explained thatane his wife were del@ping the Property for
commercial use and that they unaware thattreng law required them to change the land-use

of the property from agricultural to commercial. Consistent with Taney County policy, which is

2 Because the Court previously held that it lacks subjettenjarisdiction to revievissuance of the Division Il
permit, the Court declines to make detailed findingsof 6n this issue. Accordingly, the Court discusses the
Division Il permit only to the extent necessary to explain the surrounding circumstances uctieghefilanning
Commission issued the Division Il permit.



to help guide people through the Guidance Cleleause many peopleecannfamiliar with the
various zoning laws and regulations, Coxie dawn with Bill Majors and explained how the
Guidance Code worked. Coxie also explained the process for changing a land-use from
agricultural to commercial, including tivision Il permit application process.

On February 25, 2010, the Majors filed aviBion Ill Permit Application requesting a
land-use change, which the Guidance Code regjbiedore the property can be developed. They
also submitted to the Planning Commissionagplication for a concept Division Il hearing
which contained information abbthe Property and a descriptiohthe proposed development.

Bill Majors told Coxie that he had sensitiveuggment scheduled to be delivered prior to the
time he could complete the Division Ill application process. He asked if he could begin
construction on the buildings going-up on the Prgperior to securing a Division Il permit for

a land-use change. Coxie told him that®h&nning Commission coulibt do anything for him,

but he could appeal to the Taney Countyraassion (“the County Gumission”), and it might

be able to give hirsome sort of waiver.

The Majors subsequently sought an “emergency waiver” from the County Commission
requesting permission to move forward with damsgtion of buildings, with required a Division
Il permit, prior to securing a Division Il permitOn the morning of March 5, 2010, the County
Commission held a brief meeting consider the request. Cexadvised the Commissioners that
the Majors’ project met all “absolute policies” tife Guidance Code. Biabsolute” policies,
Coxie meant the project met all required elemeifthe Guidance Code; that is, the project did
not seek to do anything that svalirectly against any rule aegulation and did not request

anything that would haveequired the Board of Adjustmetn issue a variance. The Taney



County Commission decided to grant the emergevaiver, noting the buildings and equipment
were being delivered that weakd the Majors were unawaretbe need for building permits.

The practical effect of the County Commiss®act was to give the Majors a temporary
reprieve from the potentially disastrous affemftsheir disregard of #h Guidance Code by giving
them additional time to comply with its requirements. It did not waive compliance with the
Guidance Code or state law. Both the ixthe County Commission@ecision and a statement
from Taney County Commissioner Pennell warned tihatproject would stilhave to complete
the full Division Ill process before tHeroperty could receive a land-use chahge.

On March 5, 2010, after construction had alyebdgun, the Majors filed an application
for a Division Il permit with the Planning Comssion seeking permission to begin construction
of buildings on the Property. Qvlarch 10, 2010 Coxie issued BMajors a Division Il permit
allowing construction of buildingsn the Property to proceed. Cexalso informed him that he
would have to comply with all provisions thfe Guidance Code to secure a Division Il permit.

On March 11, 2010, the Plannif@ommission authorized thi&ajors to proceed with
development plan and scheduled the hearingHeir application for a Division Il permit for
May 10, 2010, with final review to occur May 17, 20X Doxie subsequentlgrepared a Division
lll Relative Policy Scoring Sheet for the Propertyseorecard” which evaluates the merits of a
proposed development. Coxie found the Majors’efldoment was one of the better projects that
had come through in some time, mostly becanighe anticipated economic benefits.

On May 10, 2010 the Planning Commission issaddivision Il staff report regarding
the Majors’ development. The report noted thatproject had been granted approval to proceed

while the Division Ill process was being comptktelt also noted that the Majors needed to

% The parties have stipulated that the County Commission did not have the power to issue an “emergency waiver,”
and so the Commission’s act was void.
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comply with numerous provisions of the Gaimte Code, including pvisions related to
sediment and erosion control, storm water management, and foliage screening or fencing for a
commercial area adjoining a residential tract.

After the hearing, Coxie told the Planning Coission that in assessing the Division IlI
application it should not con®d the emergency waiver issi by the County Commission
because the County Commission’s decision hadesring on the merits of the Division Il
application. Coxie instructethe Planning Commission to ba#e decision on the Guidance
Code and whether the Planning Commissimembers believed the Property’s land-use
classification should be chardyeo commercial use.

The Planning Commission members followeds tlinstruction. Sarah Klinefelter,
Chairperson of the Planning Commission, testified that the emergency waiver issued by the
Taney County Commission had no effect on thenRing Commission’s aésion and that the
Planning Commission held the Majdsthe same standard as aklet Division Il applicants.

The Court found her testimony credible.

On May 17, Coxie, as the designated officand administrator of the Taney County
Planning and Zoning Department, issued a Division Il decision of record. The decision required
the Majors to take additional steps to comphth various non-absolute conditions of the
Guidance Code. After the Majors met thesgdional conditions, the Planning Commission
issued a Certificate of Conformance on May 2610, certifying that the development met all
required absolute policies of the Guidance Cadé all requirements imposed by the Planning

Commission.



The McKaigs had actual notice of the May 10th and May 17, 2010 Division Il permit
hearings. Larry McKaig and his attorney atted the May 17, 2010 Division Ill permit hearing,
and both addressed tRéanning Commission.

On August 13, 2010, the McKaigs appealed the issuance of the Division Il permit to the
Board of Adjustments (“BOA”). The MCaigs submitted 22 exhibits which the BOA
considered. On September 15, 2010, the BOAM fze contested hearing on the appeal.
Afterward, the BOA issued a written deasi finding that the Majs and the Planning
Commission staff had followed ampriate procedures in issuirtige Division Il permit. The
BOA also found that, notwithstanding the emeigewaiver issued by the County Commission,
the Majors were requed to go through the same process all other simharly situated
developers in Taney County. It also held ti& issuance of the Division Il permit prior to the
completion of the Division Ill process was done unithe authority of the vote and order of the
County Commission and was not isdupursuant to the Guidan@ode or to any finding or
directive of the Planning Commission or tiBOA, and therefore v not an erroneous
enforcement of county zoning regulations.

Conclusions of Law

The Court lacks subject matter jurisdiction to hear Plaintiffs’ claims under Count I.

Count | is captioned “Petition for Review Under Section 536.110.” Pet. (Doc. 1-1) at 7.
In Count I, Plaintiffs claim they are entitledd judicial review ofthe County Commission’s
alleged waiver of statute and@e requirement that the Majarbtain a Division Ill permit after
a public hearing before changing the land use efRloperty. Pet. at 7-8. They also contend
they are entitled to judial review under Mo. Rev. Sta§8 64.863 and 64.865. Pet. at 8.

Finally, Plaintiffs allege the acts of tli@unty Commission, the Plaimg Commission, and the



BOA were illegal, based on unlawful procedurasauthorized by law, and void. For relief,
Plaintiffs seek a hearing and an order rewgrghe grant of the “esrgency waiver,” the
issuance of the Division Ill permits, and the deniathe Plaintiffs’ BOA appeal. Pet. af 8.

As a threshold matter, the Court lacks authority to grant Plaintiffs the relief they seek in
Count I. The statute identified in the captioihCount I, § 536.110, is ¢hvenue provision of
Missouri’'s AdministrativeProcedures Act.

It appears Plaintiffs meant to allegeeyhwere seeking judial review under § 536.100,
which provides that,

Any person who has exhausted all administrative remedies
provided by law and who is adggved by a final decision in a
contested case, whether such deciss affirmative or negative in
form, shall be entitled to judicialeview thereof, as provided in
sections 536.100 to 536.140nless some other provision for
judicial review is provided by statute

Mo. Rev. Stat. § 536.100 (emphasis addedpnsftuing Count | as being brought under §
536.100 does not change the result, however, becausher statute explicitly provides for
judicial review, thus reviewinder 8 536.100 is not appropriat&he other statute, § 64.870,
states in relevant part that,

Any owners . . . of buildings, struses, or land . . . aggrieved by
any decision of the board of adjustment or the county commission,
respectively, under the provis®f sections 64.845 to 64.880, or
board, commission or other public official, may present to the
circuit court of the county in whircthe property affected is located,

a petition . . . stating that the decision is illegal in whole or in part,
specifying the grounds of the illegality and asking for relief
therefrom. Upon the presentation the petition the court shall
allow a writ of certiorari directed tthe board of adjustment or the
county commission, respectively, of the action taken and data and

* The Court previously held that, “Plaintiffs failed to exhaust their administrative remedies by timely appealing the
issuance of the Division Il permit within 90 days, titus Court lacks subject matter jurisdiction with respect to
[issuance of the] Division Il permit.” Summary Judgment Order (Doc. 63) at 2. Consequently, the Court will not
address Plaintiffs’ claims that theaRhing Commission erred in issuing the Division Il permit, or that the BOA

erred in denying Plaintiffs’ appeal tife issuance of the Division Il permit.
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records acted upon, and may appoint a referee to take additional
evidence in the case. The cobunay reverse or affirm or may
modify the decision brought up for review.
Mo. Rev. Stat. § 64.870.2. Accordingly, the Carah only review Defendants’ issuance of the
Division Il permit under 8§ 64.870, which is whatitiffs seek to do in Count 1.
Thus, the Court lacks subject matter juiiidn to adjudicatehe claims brought under

Count I, but may review what are esgally the same @ims under Count II.

Il. Count Il is granted with respect to the County Commissions issuance of the
“emergency waiver,” but is otherwise denied.

The allegations in Count Il mirror those @ount I, except the claims are brought in a
“Petition for Certiorari.” On a writ of certiorari, the issue before the court is whether an inferior
tribunal acted withinits jurisdiction. State, ex rel. Nance v. Bd. akTfor Firefighters’ Ret. Sys.
of Kansas City, M9.961 S.W.2d 90, 93 (Mo. Ct. App. 1998 he writ of certiorari applies
where the court or tribunal tehich it is directed has no juristion, has acted in excess of its
jurisdiction, or has abused its discretion, orewehno remedy exists by appeal or otherwise.
State ex rel. Kassen v. Cary&@55 S.W.2d 324 (Mo. Ct. App. 1962)Pursuant to a writ of
certiorari, “[tjhe court may reverse or affirm may modify the decisiobrought up for review.”

Mo. Rev. Stat. § 64.870.2.

Plaintiffs’ “Petition for Certiorari” specifically alleges (1) the County Commission’s
issuance of the emergency waiver was unauthobgeldw, exceeded its authority, and is void,
(2) the issuance of the Division IIl permit the Planning Commission was unauthorized by law,
exceeded its authority, and is void; and {B¢ BOA erred as a matter of law in denying
Plaintiffs’ appeal of the issuance of the Division Il permit because the permit was issued in

violation of 88§ 64.863 and 64.865 and the Guidance Céae relief, Plaitiffs seek a judgment



from the Court ordering the BOA to vacate itidé of Plaintiffs’ appeal and enter an order
declaring that the Division Il permit is void.

A. The County Commission acted illegally in issuing the emergency waiver.

With respect the County Commission’s iasae of the emergency waiver, Defendants
concede, and the Court agrees, that neitherGhbidance Code nor state law authorized the
County Commission to issue the emergency efiv Consequently, the issuance of the
emergency waiver was of egal effect and is void.

B. The Court affirms that the Planning Commission acted within its authority
in issuing the Division Il permit.

As the Court previously observed in gammary judgment ruling, Taney County has
adopted county planning and zoning undemtavisions of Mo. Rev. Stat. § 64.800 to § 64.905.
Earls v. Majestic Pointe, Ltd949 S.W.2d 239, 242 (Mo. Ct. App. 1997). Missouri law provides
that,

[a]fter the adoption of a zoning plan . . . no use of any parcel of

land included in the plan or regulations shodlchanged without a

public hearing and . . . noticat least fifteen day®efore the

hearing, by regular mail to all owrgeof any real property located

within six hundred feet of the pzel of land for which the change

IS proposed.
Mo. Rev. Stat. § 64.863 (emphasis added). Alsder Missouri law, once a county commission
has adopted a zoning plan and appointed sagdated official, no use of any land may be
changed without a permit issued by the geated official. Mo.Rev. Stat. § 64.865. Taney
County has appointed a desigmhtafficial pursuant to 8§ 64.86&ddie Coxie, and has also
adopted a zoning plan purstido 88 64.800-64.905. ConsequgniMissouri law required the

Planning Commission to hold a public hearimdter giving 15 days advance notice to all



interested parties, before changing the Propeldyid use. It also required that no land use be
changed without EddiedXie issuing a permit.

The Court holds these requirements were satisfiAlthough the record is unclear as to
exactly how or when the McKaigs received noti¢ehe May 17 hearing regarding the Division
Il permit, the McKaigs did receive actual notice as evidenced by the fact that both Larry
McKaig and his attorney attended the May 17, 2Diision Ill permit hearing. The fact that
they both addressed the PlampiCommission is additional confirmation that they received
notice on or before 15 days prior to the hearing. The Court ales tiwre is nevidence in the
record indicating the McKaigs wen®t given at least 15 days notice.

The Court further affirms that the Planni@pmmission did not wlate state law in
issuing the Division IIl permit. Although theoGnty Commission’s issuance of the emergency
waiver was unlawful and cast suspicion over shbsequent proceedings, it is clear from the
record that the issuance of the emergency evdmnad no impact othe Planning Commission’s
decision to issue the Division Il permit. Thecord establishes that the Majors Division llI
permit application was a strong one and Blanning Commission auld have granted it
eventually whether the Count€ommission had issued the emergewaiver or not. Plaintiffs
have not produced any evidence, either to Board of Adjustment or this Court, which
demonstrates that the issuance of the Divisibpdrmit was tainted or immpperly influenced by
the emergency waiver.

The record also confirms that the miang Commission did notiolate Taney County’s
Guidance Code. The Taney County Commissidapted the Guidance Code to manage the
county’s growth and development. The GuidarCode contains both absolute and relative

policies. It defines an “Absolute Policy” as ajugement “that if not met or satisfied will result
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in the application for a permit being rejected.bde 8 2, at 5. “Relates/Policies” are conditions

“that encourage or discourage certactivities but are not necesda required to be met or
satisfied. That is, there is some degree of latiindbese particular pamseters.” Code § 2, at

11. Under the Guidance Code, a Division IIl pgns required for land-use changes. Code 8§
4.1.3.(c), at 15. Receiving a Division Il permit & seven-part process, involving a pre-
application conference, filing, aocept hearing, an applicatiornr foublic hearing, public notice,

a public hearing, and a decisionreicord. Code, Appendix D, dd-47. With respect to the
Division Il permit issued to the Majors, the recaahfirms that all sevesteps occurred before

the Division Il permit was issued and that no absolute policies were violated. Consequently, the
Court cannot say the Planning Commission exedéts authority in issuing the permit.

C. The Court affirms the BOA's ruling on Plaintiffs’ appeal.

Finally, the Court affirms that the BOA did natr in rejecting Plaintis’ appeal. As part
of their appeal of the Planning Commissions’ decision, Plaintiffs submitted exhibits and both Mr.
McKaig and his attorney addressed the BOAmlyithe contested hearing. After the hearing, the
BOA issued a written decision of record finding that the correct procedures were followed; that
the administrative officials of the Planning anoning Department did narroneously interpret
or enforce the Code after the Majors’ applicatfor a Division Ill permit was filed; and that
notwithstanding the “emergency waiver” issugdthe County Commission and the Division Il
permit, the Majors were requireéd go through the same processaisother similarly situated
developers in Taney County. The BOA also fotinat the administrativefficial’'s action in
issuing a Division Il permit prior to the compten of the Division Il process was done under

the authority of the County Commission and not pans to the Guidancedde or to any finding
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or directive of the Planning Commission oretlBOA, therefore it was not an erroneous
enforcement of Taney County zoning regulations.

As previously discussed, the Court hollds issuance of the Division Il permit did not
violate 88 64.863 and 64.865 or the Guidance Cddensequently, the BOA did not exceed its
jurisdiction or abuse its discretion the Courtonsidering and denyirglaintiffs’ appeal. State
ex rel. Kassen v. Carved55 S.W.2d 324 (Mo. Ct. App. 1962).

[l. Count Il is denied.

Closely related to Count lin Count Il Plaintiffs seeknjunctive relief under Mo. Rev.
Stat. § 536.150 prohibiting the Taney Defendants from allowing the Majors to change the use of
the Property without first obtaimg the required permits. Plaiifisi request the Court hold that
the BOA erred as a matter of law in denying RIH81 appeal of the issance of the Division Il
permit and order the BOA to (1) vacate its deoifathe appeal and (2) enter an order granting
Plaintiffs’ appeal and declarirtat the Division Il permit issued to the Majors was void and of
no force and effect.

As a threshold matter, the Court holdpdssesses subject matter jurisdiction to hear
Count Ill. Section 536.150, captied “Review by injunction or original writ, when—scope,”
states in relevant part:

1. When any administrative officer body existing under the constitution

or by statute or by municipal charter ordinance shall have rendered a
decision which is not subject to rathistrative review, determining the
legal rights, duties or privileges @iy person, including the denial or
revocation of a license, and there isatber provision for judicial inquiry

into or review of such decision, sudkcision may be reviewed by suit for
injunction, certiorari, mandamus, prbftion or other appropriate action,
and in any such review proceeding the court may determine the facts
relevant to the question whether symgrson at the time of such decision
was subject to such legal duty, or had such right, or was entitled to such

privilege, and may hear suchigence on such question as may be
properly adduced, and the court mayedaine whether such decision, in
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view of the facts as they appear te ttourt, is unconstitutional, unlawful,
unreasonable, arbitrary, or capricious or involves an abuse of discretion;
and the court shall render judgnbeaccordingly, and may order the
administrative officer or body to takeuch further action as it may be
proper to require; but the court shall not substitute its discretion for
discretion legally vestedh such administratey officer or body, and in
cases where the granting or withholding of a privilege is committed by law
to the sole discretion of such administrative officer or body, such
discretion lawfully exercigkshall not be disturbed.

2. Nothing in this section shall apply to contested cases reviewable
pursuant to sections 536.100 to 536.140.

Mo. Rev. Stat. § 536.150.

Although the Court hathe power to grant Plaintiffgequest, the Couholds it should
not do so. Because the BOA did not errdenying Plaintiffs’ appeal, an order granting
injunctive relief is not appropriate. Accongdily, the Court finds in favor of Defendants on
Count 111

Conclusion

For the foregoing reasons, the Court hdlis County Commission erred in granting the
emergency waiver and that issuance of the gemamy waiver was of no dgal effect and void.
Accordingly, Judgment is GRANTED IN PART #®laintiffs on Count Il. Judgment is entered
in favor of Defendants on all remaining claims.

IT IS SO ORDERED.

Date:_October 29, 2012 /sl Greg Kays

GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT
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