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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

LARRY McKAIG and )
HEATHER McKAIG, )
)
Plaintiffs, )
) No.6:11-CV-4014-DGK
V. )
)
TANNEY COUNTY COMMISSION, et al., )
)
Defendants. )

ORDER GRANTING PARTIAL SUMMARY JUDGMENT

This case arises from the rezoning aswmmercial development of land near the
Plaintiffs’ home in Taney County, Missouri. afitiffs Larry and Hediter McKaig allege the
Taney County Defendarltgranted Defendants Bill and KelMajors, who are developing land
across a highway from the McKéasgresidence, an emergency ivex and zoning permits in
violation of state law and coungoning rules. Theylso allege that irso doing Defendants
violated their Fourteenth Amendntemght to procedural due progg Plaintiffs have filed suit
under both state law and 42 U.S&.1983. They seek injunctive relief, damages for the
diminished value of their pperty, and attorneys’ fees.

Now before the Court is the Taney Couitefendants’ Motion for Summary Judgment
(doc. 29). The Taney County Defendants codtéhe Court lacks sudgt matter jurisdiction
over portions of the state lawaains, Counts | — Ill, because Plaintiffs failed to exhaust their

administrative remedies before filing suit. Defendants further contend that they are entitled to

! The Taney County Defendants are the Taney County Commission by and through its elected commissitners Ch
Pennel, Jim Strafuss, and Danny Strahan, in their public capacity only; the Taney County Planningsi©arosi

and through its elected commissioners Randall Cummings, Ray Edwards, Carl Pride, Shawn Pingleton, Susan
Martin, Mark Blackwell, Sarah KlinefelteRick Caudill, and Frank Preston; Eddie Coxie, apparently in his official
capacity as the Taney County Planning Commission Administrator only; and the Taney County Board of
Adjustment. Excluded from these Defendants are Bill and Kelly Majors.
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summary judgment on Count IV, the section 1983 claim, because Plaintiffs received procedural
due process. Defendants also argue theviohall Taney County Defendants are entitled to
qualified immunity.

Defendants’ motion is GRANTED IN PARTWith respect to Counts | — I, the Court
differentiates between issuance of the Divisiopdimit and issuance of the emergency waiver
and Division Il permit. The Court holds Plaintiffs failed to exhaust their administrative
remedies by timely appealing the issuance ef Bhvision Il permit within 90 days, thus the
Court lacks subject matter juristmn over these counts with respég the Division Il permit.
However, the Court possesses jurisdiction to hear state law claims relating to issuance of the
emergency waiver and Division Il permit with regp to these counts. With respect to Count
IV, the Court holds it was not clearly establidla the time the “emergency appeal” was granted
and permits issued that the procedure Defersdased was unlawful, thus the individual Taney
County Defendants are entitlemlqualified immunity.

Summary Judgment Standard

A moving party is entitled to summary judgment “if the pleadings, depositions, answers
to interrogatories, and admissions fda, together with the affidavits, if any, show that there is
no genuine issue as to any material fact andttf@imoving party is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c). party who moves for summary judgment bears the
burden of showing that éne is no genuine isswf material fact. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 256 (1986). When conditgra motion for summary judgment, a court
must scrutinize the evidence in the light mdéstorable to the nonmoving party, and the
nonmoving party “must be given the bahef all reasonable inferences.Mirax Chem. Prods.

Corp. v. First Interstate Commercial Cor®50 F.2d 566, 569 (8th Cir. 1991) (citation omitted).



To establish a genuine issue of fact sufficientvarrant trial, thenonmoving party “must do
more than simply show that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cotg5 U.S. 574, 586 (1986). Instead, the
nonmoving party must set forth specific facts simgwthere is a genuine issue for trial.
Anderson 477 U.S. at 248. But the nonmoving party “cannot create sham issues of fact in an
effort to defeat summary judgmentRSBI Aerospace, Inc. v. Affiliated FM Ins. Cé9 F.3d
399, 402 (8th Cir. 1995) (citation omitted).
Facts
Viewing the evidence in the light most faabte to the Plaintiffs, the Court finds the
facts to be as follows. Properly controverteddatacts immaterial to resolution of the pending
motion, and facts not properly supported bydhed portion of the record have been omitted.
A. Applicable Missouri law
Taney County, a third-class countydopted county zoning and planning under the
provisions of Mo. Rev. Stat. 8§ 64.800 to § 64.9@arls v. Majestic Pointe, Ltd949 S.W.2d
239, 242 (Mo. Ct. App. 1997). The following stetry provisions are relant to the dispute
here. Section 64.865 provides that,
Any county commission whichas adopted a zoning plan . . .
shall appoint an officer or shatlesignate one of the existing
officials to enforce the provisions theredifter the appointment
or designation of the officer or official, no building or other
structure shall be erected. . . nor shall the use of any land be
changed without a permit issuedy the officer or official.
(Emphasis added). Section 64.863 provides that,
After the adoption of a zoning plan . no use of any parcel of land
included in the plan or regulatis shall be changed without a

public hearing and . . . notice, kast fifteen days before the
hearing, by regular mail to all owrgeof any real property located



within six hundred feet of the pzel of land for which the change
is proposed.

Finally, 8 64.870.1 requires a board of zoning suljient to hear all appls and specifies that
“appeals [to the Board of Adjustment] shall b&eta within a period of not more than three
months, and in the manner prded by the rules of the board.”

B. The Taney County Development Guidance Code

The Taney County Commission has adopted the Taney County Development Guidance
Code ( “the Code”) to manage the county’s glownd developmentThe introduction to the
Code provides that “no plat of any subdivisionarid shall be recorded and that no building or
other structure shall be erected, constructed ,nstnacted, or enlarged, nor the use of any land
be changed without a permit issued parguo these Codes.” Code, at 5.

The Code defines the “Planning m@mission/Taney County Planning and Zoning
Commission” as “a group of persons . . . eledtdhear, investigate, report on, and act upon
matters relating to the enforcement of this Cod€dde § 2, at 10. The “Board of Adjustment”
is “an officially constituted body whose pripal duties are to hear appeals and, where
appropriate, grant variances from the st@égplication of the Taney County Development
Guidance Code.” Code 8§ 2, at 6. And tlimunty Commission” are those “elected officials
responsible for establishing policies and procedures, enacting ordinances, supervising the
activities of County department, adopting Coulbitylget, and providing various other services.”
Code § 2, at 6.

The Code defines an “Absolute Policy” asrémuirement of the Code that if not met or
satisfied will result in the application for a petroeing rejected.” Codg& 2, at 5. “Relative

Policies” are “conditions of the Code that en@me or discourage certaattivities but are not



necessarily required to be met or satisfied. Tihathere is some degree of latitude in these
particular parameters of the Code.” Code § 2, at 11.

The Code defines “Administrative Approva’$ “any approval or decision that could be
performed by the Designated Official in tp&nning and zoning officavithout requiring the
approval of the Planning Commission.” Code 8a25. The “Designated Official” is “the
Administrator of the Taney County planning anohing Department or assigned delegate, as
designated by the County Commission and tharittgg Commission, charged with the operation
of the Planning and Zoning department and #uministration of the development guidance
codes, as directed by the plampicommission.” Code § 2, at 7.

The Code requires a Division Il permit be issued for argw'commercial industrial, or
institutional usesthat have been issueda Division Il permit.” Code § 4.1.2.(a), at 15
(emphasis added). The process to rexaiDivision Il Permit is as follows:

Step 1. PRE-APPLICATION CONFERENCE

The filing of an application fo Division Il permit shall be
preceded by Pre-Application o@ference. Pre-application
conferences are to be arranged with the applicant, who must
submit at a minimum, a sketch plan as the basis for discussion at
the conference. The purpose oé tRre-Application Conference is

to ensure the developer understands the requirements of the
Development Guidance Code as they affect the planned project
and to provide technical assistenon erosion control, sewage
disposal, parking, basic site ptang and other subjects pertinent

to the project. The pre-applicati@onference is gpiired but not a
regulatory proceeding and is intendesda service to the developer.

Step 2: FILING

An application for Division Il permit may be submitted at any time
within one hundred twenty (12Ccalendar days after the Pre-
application Conference and during regular business hours. The
applicant shall also submit proof ownership, sketch plan, and
technical plans.

Step 3: REVIEW



After all required information has been presented to the Planning
& Zoning staff, review shall be completed within thirty (30)
calendar days. This review magquire consultation with other
county functions and departmis on Technical Plans, and
coordination with other state amaocal agencies. Considerations,
such as easements, roads, property access, building height, and
parking, among others, shall be mwed. If it is determined that

the proposal is in compliance with the Development Guidance
Code and the requirements placed on the project by the Planning
Commission, the permit shall bissued at an Administrative
Hearing (see below). The propediyall be posted in at least one
location a minimum of five (b calendar daysprior to the
scheduled Administrative Hearing.If the examiner finds the
development is not in compliance with the Development Guidance
Code or the requirements set forth by the Planning Commission,
the application shall be denied. tlie application is denied, the
developer shall receive prompt written notice of the denial

Step 4. ADMINISTRATIVE HEARING

To ensure that the developer is in complete understanding with
regards to the requirements this Development Guidance Code
and the Division Il permit (andas applicable, the Division Il
decision of record), an administrative hearing shall be scheduled
by planning and zoning staff arattended by the developer or an
authorized representative. Déyager will be presented with
written notice of the approval dheir application for a permit, a
copy of the decision of recoraha the Division Il permit. Copies

of all applications for Division Il permit and supporting
information are maintained in the Planning & Zoning office.

Code, Appendix C, at 42-43.

A Division Il permit is required for land-use changesincluding all subdivisions and
re-subdivisions (replat).” Code § 4.1.3.(c), at 15 (emphasis added). Receiving a Division llI
permit is a seven-step process:

Step 1: PRE-APPLICATION PROCESS

The filing of an application fo Division Il permit shall be
preceded by Pre-Application Conference. Pre-application
conferences are to be arranged with the applicant, who must
submit at a minimum, a sketch plan as the basis for discussion at
the conference. The purpose of the Pre-Application Conference is
to ensure the developer understands the requirements of the
Development Guidance Code as they affect the planned project



and to provide technical assistenon erosion control, sewage
disposal, parking, basic site ptang and other subjects pertinent
to the project. The pre-appligan conference is required but not a
regulatory proceeding and is intended as a service to the developer.

Step 2: FILING
The filing must occur within 120 days of the Pre-Application
Conference.

Step 3: CONCEPT HEARING

At the concept hearing, the applicant or the representative presents
to the Planning Commission thgiroject plan and a pulmonary
plat. If the Planning Commissiotietermines that the project is
feasible and appropriate, a decisgimall be rendered to move to
public hearing.

Step 4. APPLICATION FOR PUBLIC HEARING
The developer shall provide Planning and Zoning with all
materials needed to make the project file complete.

Step 5: PUBLIC NOTICE

Division Il permits are reviewedat public hearings that are
scheduled at regular Planning l@mission meetings. The hearing
shall be preceded by at least onéigethat is published in a local
newspaper of general circulatiimoughout County at least fifteen
(15) calendar days before the public hearing.

Step 6: PUBLIC HEARING

At the public hearing, a Staff Report will be read to the Planning
Commission describing the prosed developers level of
compliance with the policies adopted in these Codes. Members of
the public in attendance shall be permitted to address the Planning
Commission and state their positiand reasons in favor or against
proposed development.

Step 7: DECISION OF RECORD

Following the planning commissn vote on the Division Il permit
application, a Decision of Record will be prepared by the planning
and zoning staff. The develapés responsible for having the
Decision of Record filed with théaney County Recorder's Office.
When the developer has receividgkir copy of the Decision of
Record and their Division Il permit, the developer may then apply
for any required Division |, Division Jland/or Land Grading
permit.

Code, Appendix D, at 44-47.



The Code also contains provisions for propewners who fail to apply for permits.
Section 4.10 provides,

Posted Notices

Under certain conditions where work is in progress that has not
been permitted, the property may be physically posted. The
posting used will be based on the specific situation of the work in
progress; these postings are:

No Permits Posted

This posting shall be used when work is begun without
having first applied for andreceived the appropriate
permit(s). This posting indicates that the Developer is to
contact the Planning & Zoning department and resolve the
permit issue. This posting does not imply or require work
to be halted. However, if the developer does not respond to
the posting within five (5)business days, a Stop Work
Order may be posted.

Code § 4.10, at 17.

The Code permits any person aggrieved byidteance of a permit the right to appeal to
the Board of Adjustment pursuant to Mo. Rev. S§a64.870. Code § 7.2, at 21. Any appeal
must be filed within 90 calenddays of the original decision. Code § 7.3, at 21.

The Code contains no provision for an egesrcy waiver procedure by which the County
Commission can provide an exception to, or variance from, the procedures outlined in the Code.
C. Events in the present lawsuit

As best the Court can determirtee undisputed facts are as follotvsThis dispute
concerns the permitting process, or lack éb&raccompanying the commercial development on

a piece of land (“the Property”) located at 1813S Highway 160 in Forsyth, Taney County,

2 The parties briefing concerning the factual record here is incomplete and confusing. Foe gRexfepidants’
proposed statement of fact #38 asserts that, “[o]n or &bardh 10, 2010, a designatefficial and Division I
Inspector of Taney County Planning, issued a Division Il Permit for Mr. Majors to proceedisvitbvelopment . .

" But Defendants’ proposed statement of fact #42 suggests the Division Il permit was granted March, 2Bd2010
Defendants’ exhibit G indicates thermit was issued March 11, 2010.



Missouri. Construction of improvements oretProperty began before February 19, 2010.
Significant construction work, aluding excavation, pouringpfindations, and the construction
of metal buildings, began befofi@ney County issued eitheravision Il permit or a Division

[l permit.

On February 19, 2010, the AdministratdrTaney County Planng and the designated
official for the Taney Cougt Planning Commission (“Plarmy Commission”), Eddie Coxie,
sent a letter to James Whitley, Steph@rthitley, and Christopher Whitley concerning
construction on the PropertyThe letter read:

Gentlemen,

| drove past your property togaand noticed some activity
involving the placement of a culvert. 1 inquired to the purpose of
this activity and was informed there was to be some development
happening in the near future buathall permits were in place. |
returned to the planning office and searched our records and was
unable to find any permit approvals for activity on this property.
Please be advised of the need and the process to receive approval
for permits in Taney County as listed below:

Taney County requires a landisturbance permit for any
disturbance of ground totaling oner@or more. Land disturbance
is defined as anythg other than land earing of brush and
undergrowth. In addition, the Missouri Department of Natural
Resources is going to require andadisturbance permit, usually
after Taney County has issued our permit.

The establishment of any buildings other than residential or
agricultural requires a Division lllpermit for land use change.
Taney County operates under a process known as performance
zoning wherein each parcel ofth is evaluated in light of the
particular request for the parcelTaney County does not create
commercial parcels until a particulapplication is requested. The
enclosed documents show the land to currently be assessed as

% The parties agree that Mr. Coxie believed the Whitley® wee record owners of the Property and so mailed the
letter to them. PIs’ Resp. to Defs.’ Statement of UndispMiairial Facts (doc. 36 at.8)Unfortunately, the record
is silent as to why Mr. Coxie believed the Whitleys odittee Property, whether Bill and Kelly Majors actually own
the Property, and what the relationship is between the Whitleys and the Majors.
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agricultural. The Division Ill process takes about sixty days to
complete.

Any structure being erected willgeire a Division | or a Division

Il construction permit and a permit from the Taney County

Regional Sewer District.

Please contact our office at the number listed below with your
intentions and we will be able to assist you in obtaining the proper
documents to allow your project to move forward. Thank you for

your attention to these matters.

On February 25, 2010, the Majors filed amlagation for a Division Il permit with the
Planning Commission requesting a lamsk change. The applicatidid not include much of the
information that the application purports to requirThe application inabded an aerial view of
the Property, but it did not include a legal dgstton of the Property, a list of property owners
within 600 feet of the Pperty, proof of public notification, pof of ownership, or a sketch plan
of the project which completely demonstrated the request. In addition, no concept hearing was
conducted before the application was made.

Also on February 25, 2010, the Majors submitted to the Planning Commission an
“Application For Concept Division III” which contained information about the Property and a
description of the proposed \ddopment. The application sieribed the proposed project as
follows:

We are proposing to build (4) monercial bldgs on our property.

We have the first bldg. package bgitelivered on Feb. 30th [sic].

We have equipment coming in starting March 1st for the buildings.
The first building will be used as used car facility with a small
shop area for our own use. The second building would be used as
a new tire store/light pair facility. The 3d and 4th buildings are

for future use to be determined.

A few days later, apparently on March28,10, Bill Majors applied to the Taney County

Commission (“the County Commission”) for an egency waiver from the permitting process.
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The emergency waiver form describes the progpasgrovement as an “automobile sales lot and
shop, a tire shop with oil change and minor repairs, two spec buildings, and a residence.” Under
“Stated Emergency,” it states: “Buildings aedquipment being delivered the week of 3/3/2010

and did not know they would need permits to buiMr. Majors instructedhis is a possibility

but the full process would need to be completed for final approval.”

On March 5, 2010 at 8:00 a.m., the County Commission held a meeting to consider the
emergency waiver request. The Presidingn@ussioner was personally present, the Western
Commissioner was present via teleconferencd,tha Eastern Commissioner was absent. The
Commissioners approved the request after a two mimgeting. Plaintiffs were not present at
the meeting and had no advance noticihefapplication for the emergency waiver.

Also on March 5, the Majors filed an pplication for Permit Division II” with the
Planning Commission. Under “desdrgn of request,” it states “matbuilding to be used as car
sales office/shop.” That same day, the Planning Commission transmitted a Division Il Schedule
Letter to Bill Majors informing him that a Dision Il hearing had been scheduled for March 11,
2010. The Planning Commission also issued apage Division Il Staff Report on the proposed
development. The staff report describesrédtpiest as the consttion of a tire shop.

At some point, again the record is unclédr, McKaig received notice that the Planning
Commission would be holding a hearingtbe Majors’ Division Il permit.

On or about March 10, 2010, a Planni@gmmission employee issued Bill Majors a
Division Il Permit allowing the development to proceed. At the same time, the employee told
Majors that he would have to comply witH #ie Code’s provisions and secure a Division Il

Permit.

11



On March 11, 2010, the Planning Commission issued a Division Il Decision of Record
authorizing Bill Majors to proceed with the development. The Planning Commission imposed a
number of conditions on the &atrization, including “complianceith all applicable provisions
of [the Code]” and “Compliance with any @rall requirements established by the Planning
Commission regarding Division Ill process.” Thetme day, the Majors were notified that a
public hearing on their Divisiorllapplication had been set ftay 10, 2010, and that the final
review would occur May 17, 2010.

The facts related to whether Defendants complied with Code section 4.10 are as follows.
At some point, it is unclear when, a noticepaiblic hearing sign wagosted on the Property.

The sign did not state “No permits posted”tbat work had begun on the Property without
appropriate zoning permits. The notice of lputhearing on the Majors’ application for a
Division Il permit also did not state “No permgested” or that work had begun on the Property
without appropriate zoning permits.

On May 10, the Planning Commission isswedivision Il staff report regarding the
development. The staff report noted that @winty Commission granted an emergency waiver
allowing construction on the Property to peed while the Planning Commission completed the
Division Ill permit process, and that the Majw®uld be required to comply with the Code.
The report provides the first plib indication from any Taney County Defendant that the
Property would also be used as a motorcycle sales and repair facility. As of this date,
construction on the Property was approximately 75% complete.

On May 17, 2010, Mr. Coxie issued a decision of record for the Planning Commission
approving the issuance of Divisi Il Permit #10-7 for the Propgrt It authorized Bill and

Kelly Majors “to construct four buildings for ¢hpurpose of a used caacflity with shop area,

12



tire store and light repair facility, and a motoreysales and repair facility with the fourth
building to be determined.” The decision alsquieed the Majors to comply with a number of
restrictions, includingpecific Code provisions, in the future.

On August 13, 2010, Plaintiffs appealed,th® Board of Adjustments, the Planning
Commission’s issuance of the Division Illrpgt on May 17, 2010 and its issuance of the
Division Il permit on March 23, 201D. In their Notice of Appeal, Plaintiffs asserted that the
Division Il permit was void because it was issueidmpto the Division Il permit in violation of
the Code. The appeal was taken 88 days #fteDivision Il permit was issued and 143 days
after the Division Il permit was issued.

The Board of Adjustments ltea contested hearing on this matter, but the record is
unclear when. As part of the process, Plaintiffs were permitted to submit 22 exhibits for the
Board’s consideration.

On September 15, 2010, the Board of Adjustments issued its decision of record. Its
decision was as follows:

On September 15, 2010 the Taney County Board of Adjustment
voted to deny an appeal request by Larry and Heather McKaig
regarding a decision by the Tan€ounty Planning Commission
May 17, 2010 to approve a comrol development/auto shop
located at 13159 St. Hwy. 160. The applications maintained that
the Division Il Permit was issuddefore the Division Il Permit,

that the property owner did ngrovide proof of ownership, the
legal description was not acete, the applicant started
construction before permit issuance, the emergency waiver issued
by the County Commission was not legal, the Division Il Permit is
unlawful under state statute, and their rights were violated because
the proper procedures were not followed.

With all five Board members predethe vote was four in favor of

denial and one against. The motion was based on the correct
procedures [that] were followed by the both the property owner

* Although there is evidence in the record the Division Il permit was granted March D) s2@lfootnote 2,
viewing the evidence in the light most favorable toRkentiff, the Court finds it was granted March 23, 2010.

13



and staff in permit issuance, and the emergency use waiver is a
county commission rule that the staff is obligated to follow.

The applicant may apply to thBoard for reconsideration for
rehearing before applying to circuit court.

The parties dispute the amount of notice and opportunity to be heard Defendants gave
Plaintiffs throughout the permitting process. idt undisputed that Plaintiff Larry McKaig
received actual notice of some tbile public hearings or meetings related to the Property. He
attended the May 10th Planning Commission mege&ind all subsequent public hearings. He
also received notice of the hearing on the €on Il permit, and his attorney addressed the
Planning and Zoning Commission at the Division Ill permit hearing.

On or about October 21, 2010, Rlfs filed the pending lawsuit.

Count | is a petition for review under ReStat. Mo. § 536.110. It alleges that the
Defendant county agencies’ grant of the emergewaiver violated st&t law and county Code
requirements by issuing a Division Il permit changing the use of property before a public
hearing is held. Plaintiffs allege this acti@nvoid because it exceed Defendants’ statutory
authority and jurisdiction. Theglso contend the Defendants’ unlawful actions have diminished
the value of their property. Plaintiffs seekudgment declaring thafl) the emergency waiver
issued by the County Commission to the Majorgasl; (2) theissuance of th®ivision Il and
lIl permits to the Majors is void; and (3) the Board of Adjustment erred as a matter of law in
denying Plaintiffs’ appeal of the issuancetloé Division Il and Diision Il permits.

Count Il is a petition for céprari brought pursuant to ReStat. Mo. § 64.870.2. It
repeats the allegations in Codnand asks the Couto conduct a de novieview and issue a

declaratory judgment identical tbat sought in Count I.

14



Count 1l is a request fanjunctive relief brought undeRev. Stat. Mo. § 536.150. It

alleges the emergency waiver was issued without a public hearing upon the record and was not a

contested case under 8§ 536.063, therefore Plaihaffe a right to seek injunctive relief under §
536.150 to challenge the actionPlaintiffs seek: (1) a pmanent injunction prohibiting
Defendants from allowing the Majors to chartbe use of the Property without first obtaining
the necessary permits after a public hearing; (2rdar rescinding the permits previously issued
to the Majors; and (3) an order requiring thejdia to restore the property to its original
condition prior to the uniaful construction activity.

Count IV is an action for damages broughtspant to 42 U.S.C. § 1983. It alleges
Defendants actions violated Ri#ffs’ Fourteenth Amendmentghts to procedural due process
because construction was allowed to begin ardivision Il permit issued before any public
notice was given or any public hearing was heldhenproposed land useatige or issuance of
the Division Il permit. Plaintiffs seek damages and attorneys’ fees.

Discussion

The motion is granted with respect tothe Division Il permits in Counts | - IIl.

A. The Court lacks subject matter jurisdction on Counts | —Ill as far as they
relate to issuance of the Division Il permit.

Defendants initially argue the Court lacksogct matter jurisdictin over Counts | — lll

as far as they relate to issuance of the emergency waiver and the Division Il permit because

Plaintiffs failed to appeal their issuance to Beard of Adjustment within 90 days, thus they
failed to exhaust their administrative remedieotee filing suit. Plaintiffs counter that any

failure to appeal within 90 dayis irrelevant because the emency waiver and permits were
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issued without statutory authority and thus are Yaila matter of law. Enefore they could file
suit under Mo. Rev. Stat. § 536.100 at any time. their reply, Defendants abandon their
argument with respect to the emergency waiveérhey concede that “the issuance of the
Emergency Waiver by the Taney County Commaissias not an action which the Commission
was authorized to take. It was altra vires act.”Reply Br. at 5. As such, it was “wholly void,
and of no legal effect.’ld.

The Court holds Plaintiffs failed to exhaust their administrative remedies with respect to
the Division Il permit. Statéaw provides that any landownerffacted by any decision of the
administrative officer in administering a courggning ordinance” may appeal to the board of
zoning adjustment, but the appeal “shall be takihin a period of not me than three months,
and in the manner provided by the rules of therdhdaMo. Rev. Stat. § 64.870. And “[i]t has
long been the rule that a party aggrieved bydministrative zoning decision” must exhaust its
administrative remedies before seeking judicial reviestate ex. rel. Forget v. Franklin Cnty
Planning and Zoning Comm’i809 S.W.2d 430, 432 (Mo. Ct. App. 1991). Even when a party
claims an administrative orderveid for some reason, the ordaust be timely appealed to the
board of adjustment before there can be judicial revi®&arls v. Majestic Pointe, Ltd949
S.W.2d 239, 243 (Mo. Ct. App. 199 Mtanchester Bank v. Enrigh584 S.W.2d 416, 419 (Mo.
Ct. App. 1979) (holding claim that an agencglecision granting charter to competing applicant

was void because the applicant lacked a necesgalification, still mst be administratively

® Whenever a county commission exceeds its authority, its acts areSesdm. Aberdeen Angus v. Stant@62

S.W.2d 501, 503 (Mo. Ct. App. 1988). A county commission has authority to “manage all county business as
prescribed by law,” Mo. Const. art. VI, § 7 (1945), aside from the county’s fimees, “the county commission

only has such power as the legislature sees fit to delegategne County v. Pennél92 S.W.2d 258, 262 (Mo. Ct.

App. 1999). “A county commission is not a general agethi@tounty or the state. Its powers are granted, limited
and defined by law."Am. Aberdeen Angu$62 S.W.2d at 502.

® Defendants also assert that if the waiver was an act within the County Commission’s power, then this Court could
not review it because any appealukbbe untimely. Because Defendants have conceded that the County
Commission’s act was void, it is unnecessary for the Court to address this point.
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appealed before judicial review could occufhe reasoning seems to be that an administrative
agency is competent to determine whether st éveceeded its own jurisdiction, thus where there
is a dispute over whether an order is voidpaential litigant must give the agency the
opportunity to correct its own mistakbsfore seeking judicial reviewSeeEarls, 949 S.W.2d at
242-43. Failure to do so is a failueexhaust administrative remedies.

Here the Division Il permit was issued March 10, 2010, but Plaintiffs’ appeal was not
filed with the Board of Adjustm@ until August 13, approximateld3 days later. This was well
after the 90 day deadlingad run, thus it was not timelyled. Although Plaintiffs argue the
Division Il permit was void because it could notvbaeen issued until after the Division IlI
permit was issued, this is an argument that Rftsrtould have, and should have, raised with the
Board of Adjustment before filing gu Failure to raise it was thus a failure to exhaust Plaintiffs’
administrative remedies.

With respect to the County Commissionerssuance of the emergency waiver, as
Defendants concede, nothing in state lawthar Code authorized the County Commission to
issue a waiver or variance in the zoning pemnidcess. Consequently, the emergency waiver
was void as a matter of law and Plaintifisuld file suit under § 536.100 without exhausting
their administrative remedies first.

B. The issuance of the emergency waivand Division Il permit did not comply
with the Code or Missouri statutes.

Next, Defendants contend they are entiiedummary judgment as a matter of law on
Counts I-lll because the change in use of the Property complied with the Code and state law.
Defendants argue that although the Majors wéosvad to continue with building construction

before the Division Il permit was issued (which approved a commercial land use), that did not
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mean that they would necessably issued a Division Ill permitDefendants also argue that the
Majors’ failure to obtain permits before startiognstruction should not necessarily have forced
them to stop construction. Defendants observe that the Code contemplates that there will be
property owners who do not apply for permitslallows that “undecertain conditions where

work is in progress that has not been pdgdit the property may be physically posted.”
Defendants also argue that Mo. Rev. Stat. 88l invested Mr. Coxie, the designated zoning
official, with discretion tossue a Division Il permit.

The Court finds no merit to these arguments. First, Defendants assert that the fact that
the Majors were allowed to continue with building construction before the Division Il permit
was issued does not necessarily mean a Divislgmehmit would ultimately be issued to them.
Defendants’ inference is thatfter the development was mplete, the County might have
inexplicably declined to withhold the Division Ipermit from the Majors. However, Defendants
have not proven this. There is plenty of evideocehe record here forraasonable jury to find
otherwise. A reasonable jury could, for instaninér that with respect to the Majors rezoning
of the Property, the County Commission anddtier Defendants simply side-stepped the lawful
process.

Second, although the Code contains a proeedtiereby work that is in progress and has
not been properly permitted még physically posted and allodi¢o continue, that procedure
was never invoked here. The evidence on the record suggests the procedure the Majors’ invoked
was to ask for and receive an extralegal variance from the County Gsimmihat enabled them
to keep building while they belatedly went through the motions of complying with the permitting
process. Assuming for the sake of argument that Mr. Coxie had some discretion in issuing

permits, nothing in state law or the Code givém discretion to effectively issue a permit
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prematurely, which is arguably what happereste when the Division Il permit was issued
before the Division Ill permit, or when the Dswon IIl process was initiated by an incomplete
application. Furthermore, state law requires tlesignated official, MrCoxie, to wield the
discretion, not the County Commission, whichwi&at happened here when it issued the
emergency waiver.

By adopting a zoning plan and appointing. NDoxie as the designated official, Taney
County triggered two statuteBlo. Rev. Stat. 8 64.863 and § 885. Section 64.863 provides
(1) that no use of any parcef land covered by the plan shéle changed without a public
hearing, and (2) that the body tleinducts the hearing shall giae least fifteen days notice to
adjacent property owners. Section 64.865 pravitleat after appointment of a designated
official, no building shall be constructed “nshall the use of any land be changed without a
permit issued by the officer or official.” For gposes of deciding thisiotion, the Court finds
the Majors began constructing improvementstioe Property before February 19, 2010; that
Defendants became aware of it on February 19th; and that Defendants permitted significant
construction work—excavation, pouring of foutidas, and construction of metal buildings—on
the Property to begin before Tan€ounty issued either a Divisidhor a Division Ill permit.
Thus a reasonable jury coulehdi that Defendants ignored sté@ and the Code in approving
the land use change on the Property.

Given the record before the Court, t@®urt finds Defendants are not entitled to
judgment as a matter of law with respectdsuiance of the emergency waiver and the Division

lIl permit on Counts | - lII.
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Il. Summary judgment is denied on Cant IV, but the individual defendants are
entitled to qualified immunity.

A. Defendants have not carried their summary judgment burden on Count IV.

Finally, Count IV of the Petition alleges that Defendants violated 42 U§S1083 by
depriving Plaintiffs’ of their righto procedural due process. Maspecifically, it asserts that
Defendants deprived Plaintiffs of their right poior notice and a public hearing: (1) before
construction began on the Property, (2) before the emergency waiver and permits were issued,
and (3) before any land-use change occurredhdrzoning context where, as here, a landowner
has a protectible property interest, “procedula process is afforded when the landowner has
notice of the proposed government action and an opportunity to be héadetrson v. Douglas
County 4 F.3d 574, 578 (8th Cir. 1993).

Defendants argue they are entitled to sunymafgment on this count because Plaintiffs
received procedural due process in that trexmeived notice of the Division Il and Il permit
hearings. Defendants also assert that Mr. Mgk&dtended all public meetings pertinent to the
Majors’ development, he was represented by counsel, and he submitted 22 exhibits and
presented testimony at the Board of Adjustmeseiring on his appeal. dMhtiffs counter that
they had no notice of the emergency waivery shat they had no meaningful notice that a
motorcycle sales and repair fatylivas part of the development.

It is difficult to determine from the existy record and the parties’ briefs whether
Defendants are entitled to judgmerst a matter of law on this Coutite record is insufficient.
While neither party makes a compelling argument, only Defendants have the burden of
demonstrating they are entitled to judgment asaster of law. Because they have not carried

their burden, this portion of the motion is denied.
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B. The individual Defendants are entitled to qualified immunity.

That said, the Court finds Defendants amatitled to qualified immunity in their
individual capacity. “Qualified immunity pretts government officials from liability under 8
1983 when their conduct does not violate ‘clearhaleisshed statutory or constitutional rights of
which a reasonable person would have knowiNdnce v. Sammi$86 F.3d 604, 609 (8th Cir.
2009) (quotingHope v. Pelzer536 U.S. 730, 739 (2002). It pides protection “to all but the
plainly incompetent or thoseha knowingly violate the law.”Malley v. Briggs 475 U.S. 335,
341 (U.S. 1996). “Qualified immunity balancestwnportant interests—the need to hold public
officials accountable when they exercise poweegsponsibly and the need to shield officials
from harassment, distraction, and liabiNgen they perform their duties reasonablfp&arson
v. Callahan 129 S.Ct. 808, 815 (2009). An officialestitled to qualified immunity unless (1)
the facts, taken in the light mostvorable to the injured partghow that the official’s conduct
violated a constitutional right; and (2) the consimmal right was clearly established at the time
of the deprivation so that a reasonable cidfi would understand his conduct was unlawful.
Nance 586 F.3d at 609. This is adt specific inquiry which is faused on the “specific nature
of the conduct complained of atite state of the law with respect to the iderdiftenduct at the
time the official acted.”Myers v. Morris 810 F.2d 1437, 1459 n.16 (8th Cir. 1987).

In the present case, viewing the facts ia light most favorable to the Plaintiffs, the
Court cannot say that at the time any violations occurred here itleady establishedhat
these violations were constitutional violationsaimtiffs cite no authority, nor can the Court find
any, indicating it was clearly established that granting an emergency waiver to a zoning
ordinance, even a waiver that was not auteor by any statute or zoning code provision and

issued without notice or a hearing, amounts to atitatisnal violation. Similarly, Plaintiff has
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not cited a single case, much less an analogows saggesting it was clearly established that
issuing a zoning permit in violation of Mo. ReStat. 8 64.863 and § 64.865 was a constitutional
violation. Consequently, the Court holds theividual Taney County Defendants are entitled to
qualified immunity.
Conclusion

For the foregoing reasons, Defendants’ Motion for Summary Judgment (doc. 29) is
GRANTED IN PART. The Courolds it lacks subject matterrjsdiction on Counts | — Il with
respect to issuance tfe Division Il permit, and thahe individual Taney County Defendants
are entitled to qualifiednmunity on Count IV.

IT IS SO ORDERED.
Date:_April 16, 2012 /sl Greg Kays

GREGKAYS, JUDGE
UNITED STATES DISTRICT COURT
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