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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION
CHRISTIOPHER MCHAEL TERRY,
Plaintiff,

V. Case N012-03447€V-REL-SSA

CAROLYN COLVIN, Acting Commissioner
of Social Security,

)
)
)
)
)
)
)
)
)
)

Defendant.

ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Plaintiff Christopher Michael Terrgeeks review of the final decision of the
Commissioner of Social Security denying plaintiff's applicagifor disability benefiteand
supplemental security income benefits untiles 1l and XVIof the Social Security Act (“the
Act”). Plaintiff argues thathe Administrative Law Judge (ALJ)L) made an erroneous finding at
step two of the sequential evaluation; (2) didmakea proper residual functional capacity
(RFC): (3) did not make a proper findiagstep five of thesequentiabvaluation and (4) did not
make a proper credibility analysidind that the substantial evidence ie tlecord as a whole
supports the ALJ’s conclusidhat plaintiff is not disabledlherefore, plaintiff's motion for
summary judgment will be denied and the decision of the Commissioner will be affirmed
l. BACKGROUND

OnJanuary 26, 201@laintiff filed his current set of applications fdisability benefits
(Tr. 160-75) and supplemental security income benefits (Tr. 176H88)jng thahe has been
disabled sinc&lovember 26, 2006 (Tr. 105-14, 115-121laintiff's disability stems frona
combination of physical and mental impairme(iis 233).

This is plaintiff's thirdset of applications fadisability benefits and supplemental

! As to his claim for disability benefits under Title Il of the Act, plaintiff's date last insured is December 31,
2011 (Tr. 206-09).
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securityincomebenefits. The first claimgerefiled on October 31, 2003, aatleged disability
beginning on July 31, 2003 hese claimsveredenied at thénitial level on March 2Q 2004,and
ultimatelydismissed by an ALJ for abandonment on June 23, 2004. Plaintiff did not pigsue h
appellaterightson these claims. The second claims wiéeel on December 15, 2006, and
alleged disabilitypeginning on November 26, 200Bhese claims were diexl at the initial level
on July 9, 2007, ehied ly an ALJs decision on October 30, 2009, and finally denied on review
by the Appeals Council on January 28, 2011. Plaintiff did not puiswspellataightson these
claims(Tr.188- 91)°

On April 20, 2010, [aintiff's currentapplicatiors weredeniedat the initial leve(Tr.
98-102. OnJune 29, 2011, laearing was held befotbe ALJ (Tr. 42-88).0OnJuly 13, 2011the
ALJ found that plaintiff is notlisabledas defined in the AdfTr. 28-41). On August 1, 201fhe
Appeals Council deniedaintiff's request for reviewTr. 1-3). Therefore, the decision of the
ALJ stands as the final decision of the Commissioner.
. STANDARD FOR JUDICIAL REVIEW

Sectiors 205¢) and 1631(c)(3) of the Act, 42 U.S.C. 88 405(g) and 1383(c)(3),
respectivelyprovide for judicial review of a “final decision” of the Commissioner. The stahda
for judicial review by the federal district court is whether the decision aCdmmissionewas
supported by substantial evidence. 42 U.S.C. 8§ 405(g); 42 U.S.C. 8§ 1383(c)(3); Richardson v.

Perales402 U.S. 389, 401 (197 Mittlestedt v. Apfe] 204 F.3d 847, 850-51 (8th Cir. 2000);

Johnson v. Chater, 108 F.3d 178, 179 (8th Cir. 1997); Andiéhater 100 F.3d 1389, 1392

(8th Cir. 1996). The determination of whether the Commissioner’s decision is supported b

substantial evidence requires review of the entire record, consideringdbaavin support of

% In his July 13, 2011 decision, the ALJ found that res judicata applied to the period through October 30,
2009. Accordingly, the ALJ found that the period under consideration began on October 31, 2009 (Tr. 12).
On appeal. plaintiff does not challenge this determination.
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and in opposition to the Commissioner’s decision. Universal Camera Corp. v. NLRB, 340 U.S.

474, 488 (1951); Thomas v. Sullivan, 876 F.2d 666, 669 (8th Cir. 1989). “The Court must also

take into consideration the weight of the evidence in the record and apply a lzptestio

evidence whih is contradictory.” Wilcutts v. Apfel, 143 F.3d 1134, 1136 (8th Cir. 1998) (citing

Steadman v. Securities & Exchange Commissi®® U.S. 91, 99 (1981)).

Substantial evidence means “more than a mere scifitiffteeans such relevant evidence

as a reas@ble mind might accept as adequate to support a conclusion.” Richardson v. Perales,

402 U.S. at 401; Jernigan v. Sullivan, 948 F.2d 1070, 1073 n. 5 (8th Cir. Ha®dgver, the

substantial evidence standard presupposes a zone of choice within whictiglosaeakers can
go either way, without interference by the couffi&]n administrative decision is not subject to
reversal merely because substantial evidence would have supported an oppesite. deci

Clarke v. Bowen843 F.2d 271, 272-73 (8th Cir. 1988).

[11.  BURDEN OF PROOF AND SEQUENTIAL EVALUATION PROCESS

An individual claiming disability benefits has the burden of proviags unable to return
to past relevant work by reason of a medicdiyerminable physical or mental impairment
which has lasted or can be expected to last for a continuous period of not less than twel
months. 42 U.S.C. 8823(d)(1)(A)and 1382c(a)(3)(A)f the plaintiff establishes thaieis
unable to return to past relevant work because of the disability, the burden of perduéisitm s
the Commissioner to establish that there is some other type of substantial gaivitylia the

national economthatthe plaintiff can performNevland v. Apfel, 204 F.3d 853, 857 (8th Cir.

2000); Brock v. Apfel, 118 F. Supp. 2d 974 (W.D. Mo. 2000).
The Social Security Administration has promulgated detailed regulatidimgsmit a
sequential evaluation procdssdetermine whether a claimant is disablBaese regulations are

codified at 20 C.F.R. 88 404.15Ct,seqand 416.901et seq.The fivestep sequential



evaluation process used by the Commissioner is outlined in 20 C.F.R. 88 404.1520 and 416.920
and issummarized as follows:
1. Is the claimant performing substantial gainful activity?

Yes = not disabled.
No = go to next step.

2. Does the claimant have a severe impairment or a combination of impairments
which significantly limitsherability to do basic work activities?

No = not disabled.
Yes = go to next step.

3. Does the impairment meet or equal a listed impairment in Appendix 1?

Yes = disabled.
No = go to next step.

4. Does the impairment prevent the claimant from dqast relevant work?

No = not disabled.
Yes = go to next step where burden shifts to @asiorer.

5. Does the impairment prevent the claimant from doing any other work?

Yes = disabled.
No = not disabled.

V. THE RECORD

The record includethe testimony of plaintiffJahn Chike Anigbogu, M.D., a medical
expertphysical;Glen Fank Sternes, Ph.D., medical experpsychologicalandKaren Nielsen,
Ph.D.,avocationalexpert In addition,documentary evidencgasadmitted at thdune 29, 2011
hearing.
A. ADMINISTRATIVE REPORT

The record includethe followingreport showing faintiff’s earnngs fortheyears1994

through 2006:

Year Earnings Year Earnings



1994 $ 1,829.66 2001 $12,959.69

1995 5,622.94 2002 20,739.32
1996 7,899.48 2003 9,518.17
1997 13,610.53 2004 15,275.13
1998 5,999.97 2005 12,788.83
1999 5,583.71 2006 11,857.88
2000 6,531.92

(Tr. 198).

B. SUMMARY OF MEDICAL RECORDS

As summarizedby plaintiff andthe Commissionethe medical evidence reveals clinical
signs and laboratory findings of several physical and mental impairments
C. SUMMARY OF TESTIMONY

At the June 29, 2011 hearinggstimony was taken from plaintifidr. Anigbogu, a
medical experphysical Dr. Sternes, a medical expg@sychologicglandDr. Nielsen, a
vocational expert.
1. Plaintiff's testimony

Plaintiff testified his biggest problem is that he cannot concentrate, cannot focus, is
easily distracted, and cannot remember information (Tr. 48). Plaintiff also stated that both his
hips hurt so much that sitting for long periods of time is “not very pleasant” (Tr. 49). Plaintiff
also reported hand problems, panic attacks, daily headaches, and diabetes (Tr. 49-52).

Plaintiff stated that he attends college and is studying chemical engineering (Tr. 54).
Plaintiff said that he transferred from a technical school where he passed classes in calculus,
chemistry, linear algebra, and English (Tr. 55, 59). Plaintiff testified that he spends time with
classmates (Tr. 51). Plaintiff reported he receives vocational rehabilitation funds from the State

of Missouri (Tr. 56-57).



Plaintiff testified that lives alone and drives a car to run errands (Tr. 56). Plaintiff
denied using illegal drugs or drinking alcohol (Tr. 57-58).

2. Medical experts’ testimony

Dr. Anigbogu testified that plaintiff was involved in a 2006 motor vehicle accident in
which plaintiff sustained a significant head injury, which required extensive rehabilitation (Tr.
61-62). Dr. Anigbogu noted that plaintiff has been treated for diabetes, hypertension, and
carpal-tunnel syndrome (Tr. 61-63). Dr. Anigbogu opined that plaintiff’s conditions neither
meet nor equal any Listing (Tr. 64). Dr. Anigbogu opined that, with plaintiff’s documented
medical impairments, he could perform light work but with repetitive handling limited to not
more than 66 percent of the time (Tr. 64-65, 68).

Dr. Sternes described plaintiff’s cognitive/emotional problems as a result of a 2006
motor vehicle accident. The expert also discussed plaintiff’s poly-substance abuse (Tr. 70-78)

Dr. Sterns opined that plaintiff could perform work that involved simple instructions and
minimal interaction with others (Tr. 78-79).
3. Vocational expert testimony

Dr. Nielsen, a vocational expert, testified at the reqoiette ALJ.

Dr. Nielsenclassified plaintiff's past relevant wosds including dishwasher, cook
preparer, and maintenance workerformed at mediumeveland either unskilled or
semiskilled (Tr. 80).

The ALJ posed a hypothetical question with a limitation to light work&0).. The
hypotheticaindividual could understand, remember, and carry out simple instructions, respond
appropriately to supervisors and usual work situations, and deal with changes in a routine work
settingwith only occasional contact witto-workers supervisors, or the public. However, such
individual could engage in active repetitive manipulation only 66 percent of the time daring

eighthour workdayWhile the experexcluded a returto plaintiff's past relevant work due to



the exertionallimitations she opined that the hypothetical individual could perform
light-unskilled jobssuch as anffice cleaner, @hotocopymachine operator, aralparkingot
attendan(Tr. 81-84.

On further questioning, the expert opined that the hypothetical individual would not be
permitted tarepeatedlymiss morghantwo to three days of work.he expert opined thatish an
individual would also be unable to perform the identified jobs if he ohatlenarked limitations
in several cited workelated tasks caused Bymental impairmen(lr. 85-86).

V. FINDINGS OF THE ALJ

ALJ Donald J. Willy entered his decision on July 13, 2011. The ALJ found that plaintiff
hasnot engaged in substantial gainfutigity sinceNovember 26, 20Q@he alleged disability
onset dat€Tr. 14). The ALJ found that plaintiff'severe impairments includéeatietes mellitus,
arthralgias, history of drug and alcohol abuse, and status post brain injury due to an
alcoholrelatedmotorvehicle acciden{Tr. 15). The ALJ found that nampairmentmeetsor
equask the severity requirements of a Listifiy. 15-19). The ALJ found that plaintiff retairise
ability to perform light work requiring active repetitive manipulatignto66 percent of the time
during an eight-hour workday, and could understand, remember, and carry out simple job
instructions with only occasional contact with supervisors, co-workers, and the gublic (
19-21). While finding that plaintiff could not return to any of his past relevant work (J,rtHz2
ALJ concludedhat plaintiff could perform other jobs that exist in significanmbers in the
national economy (Tr. 22-23Therefore the ALJdecidedhat plaintiffis notdisabled(Tr. 23).

VI. ANALYSIS
A. STEP TWO
Plaintiff first argueghatthe ALJ erredwhen he foundhat plaintiff's severe impairments

include only diabetes mellitus, arthralgias, history of drug and alcohol abuse, tasepsist



brain injury. Plaintiff argues that he has other serrapairmentsancluding an anxiety disorder,
panic disorder, chroniceadaches, bilateral cargahnel syndrome, and chronic pain syndrome.
In responsethe Commissionesirgueshe ALJproperly considered atif plaintiff's potentialy
severampairmentsThe Commissionemnotes that thehronicpainsyndrome is subsumed in the
arthralgia; thatthe ALJdiscusse@ CT sca that showed no source for the headaches; and most
importanty, that the ALJ considered the impact on the plaintiff's RFC obfalis impairments
including the anxiety disorder/parattacks and carpalinnel syndrome.

At step 2 of the sequeal evaluation, plaintiff must have either a severe medically
determinable physical or mental impairment that meets the duration regotrefig 404.1509,
or a combination of impairments that is severe and meets the duration requirementR28%.F
404.1520(a4)(ii) and 416.920(&)(ii).

In determining whether an individual’s physical or mental impairment or combination
of impairments is of sufficient medical severity that it could be the basis of eligibility under the
law, the ALJ should consider the combined effect of all of the individual’s impairments without
regard to whether each impairment, if considered separately, would be of sufficient severity. If
the ALJ finds a medically severe combination of impairments, the combined impact of the
impairments must be considered throughout the disability process. 20 C.F.R. 88 404.1523 and
416.923.

SSR No. 2003-02p states that any impairment is considered severe when it significantly
limits an individual’s physical or mental abilities to do basic work activities. An impairment
that is not severe must be a slight abnormality, or a combination of slight abnormalities, that
has no more than a minimal effect on the individual’s ability to do basic work.

It does not matter if the ALJ finds an impairment is severe or not as long as the RFC
includes the impairment. Here, although the ALJ found that plaintiff’s anxiety disorder and

panic attacks are not severe, the judge devoted a considerable amount of his decision to a
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discussion of the medical evidence as it relates to plaintiff’s mental status. When evaluating
whether plaintiff has an impairment that meets the severity requirements of the Listings, the
AlJ specifically cited both Listing 12.02 on organic mental disorder and Listing 12.06 on
anxiety disorder (Tr. 18). While the focus of the ALJ’s discussion was plaintiff’s recovery from
his 2006 closed-head injury, many of the parameters do not discriminate as to the source of
deficits. For example, memory and concentration measurements do not consider the source of
the deficits; rather, those modalities consider the cognitive ability. Here, the ALJ’s RFC included
non-exertional limitations caused by plaintiff’s mental impairments, e.g., limitations to simple
work with little interpersonal contact. Although the AlJ found a medically determinable
headache impairment, the ALJ’s RFC cognitive limitations are equally applicable to a headache
impairment.

As noted by the Commissioner, the ALJ discounted plaintiff’s complaints of
carpal-tunnel syndrome through discussion of the applicable medical evidence; nevertheless,
the ALJ limited plaintiff to light work with repetitive manipulation up to 66 percent of the
time.

| find that the ALJ"s failure to classify the impairmenited by plainiff as severenvas
inconsequential becautteejudge’sRFCincludes thavork-relatediimitationsattributable to the
citedimpairments
B. RFC ASSESSMENT

Plaintiff's next argument is thahe ALJs RFC assessmeis improper First, plaintiff
argues that the ALJ failed to provide the RFC in the proper f@rtauséie did not indicate the
restrictions plaintiff ha in his ability to climb, balance, stoop, kneel, crouch, crawl, reach,
handle, or fingerThe Commissionerespond byobservinghatthe ALJ found plaintiff could
perform light workwith the manipulation restrictioafterhaving firstreviewedall of the medical

evidenceand medical opinions, amitedthe relevant agency regulatiogsfininglight work.



The Commissioner notes that the demands of light workeeificand well known.
The Eighth Circuistatedthatan ALJ “must determine a claimant’s RFC based on all of
the relevant evidence, including the medical records, observations of treatingaisyand

others, and an individual’s own description of his limitations.” McKinney v. Apfel, 228 F.3d

860, 863 (8th Cir. 2000) (citation omitted); 20 C.F.R. §8 404.1545 and 416.945; SSR 96-8p.
Although formulation of the RFC is part of the medical portibdisability adjudication, it is

not based only on “medical” evidence but, instesutbased on all the relevaamdcredible
evidencdn therecord.McKinney, 228 F.3d at 863. Assessing a claimant’'s RFC is not solely a

“medical question.” Pearsall v. Massan@i4 F.3d 1211, 1217-18 (8th Cir. 2001).

The ALJmakes the finatletermiration ofa claimant’s RFCRoberts v. Apfel, 222 F.3d

466, 469 (8th Cir. 2000) (citing Anderson v. Shalala, 51 F.3d 777, 779 (8th Cir. T895)he

claimant’s burden, and not the Social Security Commissioner’s burden, to prove the claimant’s

RFC.” Pearsall274 F.3d at 1217 (citing Anderson, 51 F.3d at 779).

At the hearing, plaintiff’'s counsel had an opportunity to question the medical experts
abouttheir opinions. Counsel’s questions to the medical expleysical were centered on the
witness’squalifications. Counsel did nask ay questions about postural manipulative
limitations(Tr. 67-69). Additionally, counsel did natskany questions of the medical

expertpsychologicalTr. 79).

Plaintiff's counsel was alsprovided an opportunity to question the vocational expert.
Although the questioning includéithitations to occasionaleaching, handling, and fingering,
counsel’s focus was on the marked woelatedlimitations caused bynental impairments.

Counselaskedno questions about other postural or manipuldimiations(Tr. 85-86).
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By finding that plaintiff is able to perform a full range of light work witimitations on
adive andrepetitive manipulatiorthe ALJincorporated the applicable postural and
manipulative limitationsnto his RFC. Althouglthe ALJ could have articulatedstopinion more

clearly, this is not fatal to hidecision.SeeStrongson v. Barnhart, 361 F.3d 1066, 1072 (8th Cir.

2004) (“We will not set aside an administrative finding based on an ‘arguablesdeficn
opinion-writing technique’ when it is unlikely it affected the outcome.”) (quotirgnBiry.

Chatery 87 F.3d 963, 966 (8th Cir. 1996)

Plaintiff next argues that the Alfdiled to give proper weight tine medicabpinions in
therecord.In response, the Commissiorm@gues the ALJafterconsideing the evidence as a
whole,gave some weiglid the opinions Y treating sources, but gave greater weight to the
opinions of the two medical experts who testified as the hedrimgCommissionesrgues that
both the medical experts and the ALJ incorporated many of the treating phg/diniitations

into ther final RFCs.

Medical source statements are medical opinions submitted by acceptable medical
sources, including treating sources and consultative examiners, desctiaingnandividual can
do despite a severe impairmespecifically an individual's physical mental abilities to
perform workrelated activities on a sustained baSiscial Security Ruling (SSR) 96-8ee20
C.F.R. 8404.1513(a) (defining “acceptable medical source”). Generally, the opinions of an

examining psychologist or physician should be given greater weight than the opingons of

® | note that on October 30, 2009, a different ALJ found that plaintiff had a RFC for a wide-range of light
work (Tr. 35-40). In his July 13, 2011 decision, the now-current ALJ found that res judicata applies to the
October 30, 2009 decision (Tr. 12). This is a significant finding because most of plaintiff’'s current
complaints originate from a November 26, 2006 motor-vehicle accident in which plaintiff, who was
intoxicated, ran his car into a tree at high speed. As a result of the accident, plaintiff sustained multiple
injuries, including a closed-head injury that required extensive rehabilitation. The October 30, 2009
decision focused on the November 2006 motor-vehicle accident, the injuries sustained therein, and
plaintiff's recovery from the accident; and found plaintiff was not disabled. The Appeals Council denied
plaintiff's request for review of the October 2009 decision, and plaintiff (represented by the same law firm
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source who has not examined the individual. Shontos v. BayBR8rE.3d 418, 425 (8th Cir.

2003).

An ALJ " ‘is not required to rely entirely on a particular physician’s opiniorhoose

between the opinions floany of the claimant’s physicians.Martise v. Astrue, 641 F.3d 909,

927 (8th Cir. 2011) (quoting Schmidt v. Astrue, 496 F.3d 833, 845 (7th Cir. 2007)).

On June 3, 2009, Steven D. Langguth, Mddmpleteda Medical Source
Satement-Mental form, and statethat plaintiffis notsignificantlylimited in seven basic
work-related areass moderately limited id3 basicwork-related areass markedlylimited in
zero basiavork-related areas, andextremelylimited in zerobasicwork-related ares(Tr.
447-48). The physician also completelliedical Source Satement-Physical form, and stated

that plaintiff retairs the ability to perform a RFC for sedenttoyight work (Tr. 449-50).

On May 17, 2011, Leticia Alaniz, M.D., completetadical Source Statement-Mental
form, and statethat plaintiffis notsignificantlylimited in seven basic wortelated areass
moderately limited irl1 basic workrelated areass markedly limited in two basic workelated
areas, ands extremelylimitedin zero basic workelated areas (Tr. 5623).Dr. Alaniz also
completed aMedical Source Satement-Physical form, and statethatplaintiff retairs the ability

to perform a wide range of light work (Tr. 56Q).

At the hearing, Dr. Anigbogu opined that plaintiétairs the ability to perform light

work, except plaintiff can onlgnanipulate66 percent of the time (Tr. 68B).

At the hearing Dr. Stearngestified that plaintiff retains the ability to work at simpbbs

that requirdittle interactionwith others (Tr. 699).

as here) did not pursue his appellate rights.
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The ALJ gave greater weight to the opinions of theioaéxperts who testified at the
hearing and lesse&veight to the opinions of Dr. Langguth abd Alaniz, becaus¢éhe medical
expertshad available to them the toiyl of theoverall objective medicakcord and heard
plaintiff's testimony(Tr. 21). The ALJ discussed theedicalevidence and the testimony of the
medical experts in detail. The ALJ considered plaintiff's testimonyfamad the testimony to be
less than crediblélhe ALJ discusseplaintiff’s daily adivities such as attending colledéting

weights and living independently.

As noted bythe CommissioneDr. Langguth’s opiniosi wereconsidered by the previous
ALJ in October 2009, and only given some weight (Tr. B&\erthelessthe previous ALJ
found that plaintifivas ableo performawide-range of light work, that plaintiff was able to
perform other jobs that exist in significant numbers in the national ecormmyhat plaintiff

was not disabled (Tr. 28-41).

Although plaintiff focuses on DAlainz’ non-exertionallimitationscaused byis mental
impairmentsthe ALJ observed thabme of thghysician’slimitationslack any basis in the
medical evidencée.g, never hear and occasional spedkeseunsubstantiatelimitations

detractfrom the doctor’seliability.

Nevertheless, the ALJ did not ignore either treating doctor’s opiimeteadheused the
treating physicians' opinions as a basis foRR€, andgave amplgustificationfor his

modifications

Finally, plaintiff argueghat the ALJ failed to base his RFC on substantial medical

evidenceThe Commissioner respontiat the ALJ based the RFD the evidence as a whole
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including the testimony dhe medical experts, the objective medical rectire treating

sourcesopinions plaintiff’'s daily activities, thereatmentmodalities and plaintiff'scredbility .

The ALJ'sprovided ahorough discussion of the medical evidence, both at step three and
when assessing the RFthe ALJ questioned thmedicalexperts and they provide detailed
reasons for their opinions, citing to specific medical records. The ALJ discpissetiff’'s daily
activities treatmenmodalities, and credibilityandincorporated the opinions of the treating

doctors into the RF@hen reliable

An ALJ’'s RFC musincludethe effects of all impairmestwhether severe or n@evere.
Thereforethe ALJ’s inclusion of the 66 percent manipulatiestriction andimitation to light

work wasappropriate they arecaused byarpattunnel syndrome anarthralgias

The Eight Circuit has acknowledged that a plethora of opinions, “admittedly sendl mixe
signals about the significance of a claimant’s daily activities in evaluatimgsct# disabling

pain” Clevenger v. Soc. Sec. Admin., 567 F.3d. 971, 976 (8th Cir. 2009); and that, for example,

“[t]he ability to perform sporadic light activities does not mean that the claimabtado
perform full time competitive work.Ross v. Aofel, 218 F.3d 844, 849 (8th Cir. 2000) (citing

Burress v. Apfel141 F.3d 875, 881 (8th Cir. 1998). Nevertheless, a claimant’s activities should

be considered by the ALJ, and a reviewing court should evaluate the ALJ’s credibility
determination, based in part on daily activities, under the substantial evicemdardtMicDade

v. Astrue, 720 F.3d 934, 998 (8th Cir. 2013

The administrative regulations do not require a plaintiff to be symptom-free in order to

be found not disabled. Trenary v. Bowen, 898 F.2d 1361, 1364 (8th Cir. 1990) (the mere

presence of a mental disturbance is not disabling per se, absent a showing of severe functional

loss establishing an inability to engage in substantial gainful activity). Even though a plaintiff
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has been prescribed antidepressant drugs, this is not evidence that the mental impairment was

disabling. Matthews v. Bowen, 879 F.2d 422, 424 (8th Cir. 1989) (prescription of

antidepressant drugs does not show that the claimant is disabled).

In summary, | find the ALjproperlyassessed plaintiff's RFC.

C. STEP FIVE

Plaintiff next argues that the AlsJhypothetical question posed to the vocational expert
failed toencompasall of plaintiff's relevant impairments. Plaintiffiaintainshe ALJ's RFC in
the hypothetical was not consistent with &le)’'s RFCin his decision. In response, the
Commissioner statdbat the vocational experttestimonywas based on the ALJ’s complete
RFC finding andhereforevalid.

The burden of production shifts to the Commissioner at step five to produce vocational
evidence of other work claimant can perform. However, the Commissioner is notdegjustep

five to reestablish or prove the RFC formulated at step four. Stormo v. Barnhart, 377 F.3d 801,

806 (8th Cir. 2004) (“The burden of persuasion to prove disability and to demonstrate RFC
remains on the claimant, even when the burden of produsttifts to the Commissioner at step

five.”); Charles v. Barnhar875 F.3d 777, 782 n.5 (8th Cir. 2004).

Plaintiff specifically argues that the ALJ stated that plaintiff was restricted to light
unskilled work with the limitations implied by the medical experts, and instead the judge
should have included a detailed RFC in his hypothetical to the vocational expert, (Tr. 80).

It is permissible for the ALJ to consider limitations detailed elsewhere. See Buckner v.
Astrue, 646 F.3d 549, 561 (8th Cir. 2011) (hypothetical was sufficient where the ALJ “asked
the VE to consider the restrictions noted in [medical] report.”). What is important is that the
RFC must be articulated with adequate specificity so that I and others reviewing the

hypothetical question need not speculate as to its parameters. As noted by the Commissioner,
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there was discussion of the 66 percent manipulation limitation by the medical expert, the AlLJ,
and the vocational expert (Tr. 81-83). Similarly, there was discussion between the ALJ and the
vocational expert as to the limitations imposed by plaintiff’s mental impairments (Tr. 83-85).
Although plaintiff’s counsel had the opportunity at the hearing to object to or seek a
clarification of hypothetical question, he did neither - thereby suggesting that at the time
everyone knew and understood the underlying assumed facts (Tr. 85~86).

I find that the RFC implied in the hypothetical question is consistent with the RFC
contained in the ALJ’s decision.

D. CREDIBILITY

Finally, plaintiff argues that the Alignproperly discounteglaintiff's credibility.
Plaintiff principallyfocuses on the ALJ’s finding thatlaintiff's daily activties areinconsistent
with the allegationsin response, thednmissioner states thidite ALJ based hisredibility
finding upon several factors including (1) plaintiffgygrous activities of daily living(2) the
objective medical evidencg) the treatment recordand (4) plaintiff’s noreompliance with
treatment.

The credibility of a plaintiff's subjective testimony is primarily for the Commissida

decide, not the courts. Rautio v. Bowen, 862 F.2d 176, 178 (8th Cir. 1988); Benskin v. Bowen,

830 F.2d 878, 882 (8th Cir. 1987). If there are inconsistencies in the record as a whole, the ALJ
may discount subjective complaints. Gray v. Apfel, 192 F.3d 799, 803 (8th Cir. M&Clees

v. Shalala, 2 F.3d 301, 303 (8th Cir. 1993). The ALJ, however, must make express credibility
determinations and set forth the inconsistencies which led to his or her concluslbus. Ha

Chater 62 F.3d 220, 223 (8th Cir. 1995); Robinson v. Sullivan, 956 F.2d 836, 839 (8th Cir.

1992). If an ALJ explicitly discredits testimony and gives legally sigffit reasons for doing so,

the court will defer to the ALJ’s judgment unless it is not supported by substanti@hegion
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the record as a wholRobinson v. Sullivan, 956 F.2d at 841.

Subjective complaints may not be evaluated solely on the basis of objectivalmedic
evidence or personal observations by the ALJ. In determining credibilityideogison must be
given to all relevant factors, including plaintiff's primork record and observations by third
parties and treating and examining physicians relating to such matters & pldaily
activities; the duration, frequency, and intensity of the symptoms; precipigatthgggravating
factors; dosage, effectimess, and side effects of medication; and functional restrictions. Polaski
v. Heckler 739 F.2d 1320, 1322 (8th Cir. 1984). Social Security Ruling 96-7p encompasses the
same factors as those enumerated ifPthlaski opinion, and additionally states the t
following factors should be considered: Treatment, other than medication, the indieickiaks
or has received for relief of pain or other symptoms; and any measures othegdlraerit the
individual uses or has used to relieve pain or other symptoms (e.g., lying flat on hi®acker
standing for 15 to 20 minutes every hour, or sleeping on a board).

As discusseelsewherethe ALJ and the medical experts devoted considetiaégo
evaluatingplaintiff's medical record. Although they recognizthat plaintiff has several severe
medical problems, they concludttht themedicalevidence does not support the level of
disability alleged.

On questioning by the ALJ at the hearing, plaintiff admitted that he is a cetlegdgnt,
livesindependently, lifts weights, performs household chores, drives, grocery shopszesciali
with classmates, and handles his own finances. Although plaintiff requirdsiassisn some of
his daily activities and takes longer to perform these activities, plaintifgesga numerous
activities that are inconsistent witis alleged disability.

Plaintiff testified that he is receivingssistancé&rom MissouriVocationalRehabilitation

Servicesand hopes to lseme a chemical engineédoubt that Missouri Vocational

17



Rehabilitation Serviceand plaintiff would devote thetime, energy, andesourcesoward
achieving this goal unlessere was reasonable expectation of successful employment in a job
that most certainly wouldequire more xertionaland non-gertionaldemands thaplaintiff's
alleged capacityould allow for.

Although paintiff denied any recent alcohol or illicit drug yslee experts cited medical
records that aatradict plaintiff's testimonyThe ALJalso cited other examples of
non-compiance with treatment and/or failure to pursue treatment modalities that would reduce,
if not control,several of plaintiff's symptoms.

| find substantial evidence supports the ALJ’s determination that plaintiff is less tha
fully credible.

VII. CONCLUSIONS

Based on all of the above, I find that the substantial evidence in the record as a whole
supports the ALJ’s decision finding plaintiff not disabl&terefore, it is

ORDERED that plaintiff's motion for summary judgment is denle further

ORDERED that the decision of the Commissioner is affirmed.

/sl Robert E. Larsen

ROBERT E. LARSEN
United States Magistrate Judge

March 12 2014
Kansas City, Missouri
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